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To His Excellency, Emory Washburn, Governor
monwealth of Massachusetts

of the Com-

:—

The Commissioners appointed in. pursuance of a Resolve of
the Legislature, “to report to the Governor, in season to
have their report laid before the Legislature at its next session, a plan for consolidating and arranging the General
Statutes of this Commonwealth,” respectfully submit the
following
REPORT:

Certainty and precision are important elements in the formation and promulgation of good laws. All uncertainties and
ambiguities should be avoided by all practicable and reasonable means. If the trumpet gives an uncertain sound, who
shall prepare himself for the battle ? If the law utters obscure
and ambiguous oracles, who can reasonably be required to
understand and obey them ? In a government which requires
all its subjects to know the law and obey its mandates, and
where ignorance is no excuse for transgression, it must surely
be the imperative duty of the legislature to make and promulgate the laws in a compact, perspicuous and intelligible
form and language, so that all persons may be able, with reasonable examination and care, to ascertain what the laws require of them on any particular subject of inquiry.
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A brief retrospect will show that the legislature of Massachusetts have not been unmindful of their obligations in this regard.
In the year 1788, less than ten years after the adoption of the
Constitution, and when only about one hundred and seventy
public statutes had been enacted under it, the legislature ordered an authentic edition to be published under the supervision of John Lowell and James Sullivan, Esquires. In the edition then published, the statutes were printed in extenso, and
arranged, not in chronological order, but under different heads,
according to their respective subjects. Again in 1799, only
twenty years after the adoption of the Constitution, and when
less than three hundred and seventy public statutes had been
enacted under it, a resolve was passed appointing a committee
of three distinguished jurists, Hon. Nathan Dane, George
Richards Minot, and John Davis, to prepare and cause to be
published a new edition of the General Laws. The edition
was accordingly prepared, and published in 1801.
Again in June, 1806, when a little over one hundred additional public acts had been passed, or about four hundred and
seventy in all, a resolve was adopted by the legislature, appointing the late Judge Davis and the late Judge Story a
committee to prepare another edition of the public laws, which
was accordingly prepared and published in 1807. This edition contained also certain ante-revolutionary statutes which
relate to the title to real estate, and portions of other ante-revolutionary statutes which were supposed to be still in force.
About fifteen years afterwards, February 22, 1822, when about
three hundred and seventy additional statutes, or a little over
eight hundred and forty public statutes in all, had been enacted, a
new and revised edition was judged necessary,and a resolve was
passed by the legislature authorizing the Governor to appoint
two able and discreet persons, learned in the law, to be Commissioners for revising the laws and superintending their publication. The resolve was, in substance, that it is expedient to
procure for the use of the Commonwealth a new compilation
of the statute laws passed since the adoption of the present
Constitution, to embrace all public acts of a general nature,
and applicable to the Commonwealth at large, although the
same may be repealed, except those which have ceased to have
any influence and effect upon existing rights, and those which
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are of no interest and importance in illustrating the history and
progress of the law; that all private and special acts shall be
omitted, except some few which may be of peculiar interest
and importance ; that where any one act is enlarged,, restrained, repealed, or modified by another act, such connection shall
be carefully and accurately indicated by suitable marginal references ; that the compilation shall include an exact, list of all
the acts, public and private, which have been passed by this
Commonwealth in chronological order, expressing the title of
each act at length, with its number as a chapter; and that, to
secure perfect accuracy, the title of every act, and text of every
act, printed in this edition, shall be compared with the original
manuscripts in the secretary’s office. Under this resolve, the
late Professor Asahel Stearns, of Cambridge, and Lemuel
Shaw, Esq., the present Chief Justice of the Supreme Judicial
Court of this Commonwealth, were appointed Commissioners.
They made their report, and the edition was published in strict
conformity to the terms of the resolve in 1823, under the editorial supervision of Theron Metcalf, Esq., now an Associate
Justice of the Supreme Judicial Court. This was an accurate
and very valuable edition. The repealed acts, and those parts
of acts which had been repealed or become inoperative, and
the titles of all private acts, were printed in small type, so thar
the inquirer could, at a single glance, distinguish those statutes and clauses of statutes which were then in torce from
those which were repealed or become inoperative.
The objections to this form of publication are, that the volumes must necessarily contain much which has ceased to be
law; that it precludes all consolidation and systematic arrangement; that frequently many statutes on the same subject,
sometimes inconsistent with each other, are dispersed in different parts of the volumes; that it furnishes no opportunity to
correct errors and ambiguities, to reject redundancies and
supply omissions; and where, as in this Commonwealth,
statutes, public and private, are multiplied with .almost fearfn 1
rapidity—at the rate, for the last five years, of more than one
for each day—the publication would soon become too voluminous, unwieldy, and expensive for general use. The maze
of legislation, created by total and partial, express and implied,
repeals of acts, and by changes, modifications, and discrepan-
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cies of statute provisions, would soon become too intricate to
be threaded by the ordinary efforts of human ingenuity.
The legislature of 1832 appears to have been impressed with
these difficulties, and adopted the most effectual means to obviate
them. A resolve was then passed fo the appointment of able and
discreet Commissioners, learned in the law, faithfully to revise,
collate and arrange the colonial, provincial, and all other general
statutes of the Commonwealth in force at the time of their final
report in the premises; to collect the different acts and parts
of acts relating to the same subject matter, and collate and
arrange the same under appropriate titles, chapters, and sections, and complete the revision in such manner as will render
the general laws most concise, plain, and intelligible ; and to
suggest such contradictious, omissions, and imperfections as
may appear in the laws to be revised, and the mode in which
the same may be reconciled, supplied, or amended.
The eminent jurists who were appointed to carry this resolve into execution discharged their duties with great ability,
discretion, and fidelity, and in a manner which satisfied all
reasonable expectations, if not all desires. They made their
report, which, with some amendments, was adopted by the
legislature in November, 1835, and published in one volume,
which at that time contained all the general statute law of the
Commonwealth then in force.
But the process of legislation did not stop here. On the
contrary, it appears to have been progressively acquiring new
and accelerated activity. Since the adoption of the Revised
Statutes, a period of about nineteen years, more general laws
have been passed by the legislature than were passed during
the whole preceding period of fifty-two years. During this
period of fifty-two years, the public statutes averaged less
than twenty-three in each year; whereas, during the last nineteen years, they have averaged sixty-six in each year; and
during the last five years the annual average has been over
one hundred and eight.
From these brief references to facts in our legislative history,
it appears that the legislators of the Commonwealth have
judged it expedient, at frequent intervals, to pause in their
course of prospective legislation, and to take a retrospective
view of their past proceedings. At five different periods they
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have taken measures to prepare and promulgate authentic and
correct editions of the public statutes of the Commonwealth.
A longer interval has now elapsed without legislative action on
this subject than on any former occasion; and it appears to
have been a period of peculiarly prolific legislation. There is,
therefore, in the opinion of the Commissioners, an urgent
claim on the legislature in behalf of the citizens of Massachusetts, that some plan should be adopted for consolidating
and arranging the general statutes and publishing them in a
convenient and authentic form. Such appears also to have
been the opinion of the legislature ; and accordingly the resolve
by virtue of which the Commissioners were appointed, requires them, not to inquire into the expediency of the proposed
measure, but merely to report a plan for carrying it into execution.
The Commissioners, after mature and deliberate consideration,
unanimously recommend the appointment of Commissioners to
consolidate and arrange, upon the basis and plan and in the
general form and method of the Revised Statutes, all the general
statutes of the Commonwealth which may be in force and operation at the time of their final report; that the Commissioners
be authorized, in their consolidation and arrangement of the
statutes, to omit redundant enactments and those which have
ceased to have any effect on existing rights; to reject superfluous words, and condense,into as concise and comprehensive
a form as is consistent with a full and clear expression of the
legislative will, all circuitous, tautological and ambiguous phraseology ; to suggest any mistakes, omissions, inconsistencies
and imperfections which may appear in the laws to be consolidated and arranged, and the manner in which they may be
corrected, supplied or amended.
The importance of conferring on the proposed Commissioners the powers above mentioned may more fully appear by a
reference to a few examples in which those powers may be
usefully exercised.
1. As to Redundant Enactments.—lt is a well-established
principle, that the last expression of the legislative will, in the
form of a statute, repeals by its own vigor, and without any
express repealing clause, all former acts and parts of acts
which are inconsistent with it. And yet it is a very common
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practice to introduce into new statutes a clause or section
repealing, not any particular and specified former legislative
act, but, in general terms, all acts and parts of acts inconsistent with this act.” There are, in the general statutes passed
since 1835, about one hundred and fifty such general sections
or clauses of repeal. Such clauses furnish no guide or aid in
distinguishing the former acts which are repealed from those
which remain in force. They are, therefore, redundant, and
may be advantageously omitted, not. only in consolidating
existing statutes, but in preparing new ones.
2. Impersonal and circuitous expressions are often used
Such are the following;
It shall and may be lawful for any
person to,” instead of the direct form, “any person may.” “It
shall not be lawful for any person,” instead of no person
shall.” “It shall be the duty of the County Commissioners,”
instead of the County Commissioners shall.” These and
many other forms of circuitous expression have no advantages,
and are less explicit and concise than the simple and direct
“

“

“

“

forms.
3. An example of superfluous words and circuitous phraseology may be found in st. 1793, c. 75, s. 3. The section
referred to is in the following words: Any action of the case
or of debt grounded upon any lending or contract, or for
arrearage of rent which might have been, or which may be,
sued and prosecuted by or against any person deceased, or
who shall decease, at the time of his or her death, or within
thirty days next preceding, shall and may be commenced by
declaring in the same as aforesaid, and sued by or against the
executor or administrator of such deceased person, within two
years after the grant of letters testamentary or of administration, and not afterwards, if otherwise barred by the said act for
the limitation of personal actions, and for avoiding suits at
law, any thing which may be supposed thereinto the contrary
notwithstanding.” True it is that the substance of this section
is incorporated in the Revised Statutes, but is none the less
illustrative as an example. In consolidating the statutes, that
section, occupying twelve lines in the statute book, may be
fully expressed in a more direct and intelligible form in half
When any person entitled
the number of lines, as follows :
or liable to any action mentioned in this chapter, which sur“

“
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vives, dies within thirty days before the expiration of the time
herein limited therefor, his executor or administrator shall be
entitled or liable to such action at any time within two years
after the grant of letters testamentary or of administration.”
4. An example of a mistake of some importance may be
found in the st. 1844, c. 156, s. 5, which expressly repeals
The st. 1844, c. 156, is an act for
the st. 1837, c. 117.
The st. 1837, c. 117, has
the preservation of grouse, &c.
no relation to grouse or any other birds or game. It is an act
to incorporate an Episcopal church in Andover, and its repeal
is unquestionably a mistake. The same st. 1844, c. 156, furnishes also an example of legislative omission. The st. 1837,
c. 170, is an act for the preservation of grouse, &c., which the
legislature doubtless intended to supersede or repeal, but
omitted so to do. The legislature, therefore, not only committed the mistake of repealing a law which they did not intend to repeal, but omitted to repeal the law which they intended
to

repeal.

5. An example of condensation may be found in the preceding remarks on the st. 1793, c. 75, s. 3. So in st. 1848,
c. 304, s. 1; the st. 1851, c. 322, and the st. 1852, c. 112, occupying in all forty-three lines in the statute book, may be
compressed or consolidated in such a manner that they will
not occupy more than one-seventh part as much space.
6. Ambiguities of language are not uncommon in our statutes. It is unnecessary to cite instances, as they may be
readily found by any person who is in the habit of consulting
judicial decisions on the construction of statutes. These ambiguities may to some extent be corrected in the proposed consolidation.
7. As to Inconsistencies.—As before remarked, a statute repeals all former acts which are inconsistent with it; but it is
sometimes a question of difficult solution how far two statutes are inconsistent with each other, and consequently how
far one has repealed the other. Such a question arose in the
S. J. Court in a case reported in 21 Pick;, 373, upon the 11. S.,
c. 47, s. 2, and the sts. 1838, c. 157, s. 1. In the proposed
consolidation of the statutes, such difficulties may be obviated.
8. Statutes are sometimes passed for some single specilic
object, and cease to have any further effect or operation when
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that object is accomplished. Such is the st. 1852, c. 188, for
calling a convention to revise the constitution. This and other
statutes of a similar nature may be omitted in the proposed
consolidation.
The Commissioners are of opinion that, in the present confused state of the general statute laws of the Commonwealth,
any plan for their consolidation and arrangement, short of the
one above recommended, will be inadequate to the exigencies
of the occasion. More than twelve hundred public statutes
have been passed since 1835, when the Revised Statutes were
adopted. More than sixteen hundred enactments contained
in the Revised Statutes have been, either expressly or by necessary implication, repealed or modified since their adoption, and
not more than ten or twelve of the one hundred and forty-six
chapters remain unchanged by subsequent legislation. It is
therefore obvious that the Revised Statutes are a very unsafe
guide to an inquiry into the present laws of the Commonwealth. They are not to be relied on without a careful examination of all subsequent legislation. Of the public statutes
since passed, there are more than eight hundred repeals, modifications, and amendments. The difficulty of ascertaining the
existing law on many subjects is further increased by the fact
that numerous statutes have been passed on the same subjects.
If a person wishes to ascertain the law for the relief of insolvent
debtors, he must examine nearly thirty different statutes. If his
inquiry is on the law relating to taxes, he must consult the Revised Statutes and more than thirty statutes since passed.
And on each of the subjects of Probate and of County Commissioners, more than fifty statutes have been passed since
the Revised Statutes.
Ihe profound jurists who prepared the edition of the laws
in 1822 say, in their report; It has not always been easy to
determine whether an act, or certain parts of it, are still in
iorcc. Cautious deliberation has been used, and the best judgment ol the commissioners employed, in deciding.” If those
commissioners, more than thirty years ago, when the statutes
were far less numerous and complicated than at the present
time, found it not easy in some cases to determine what law
was in force, how much more difficult must it be for ordinary
inquirers at this time! As every inhabitant of the Common“
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wealth is bound,at his peril, to determine the question for himself, common justice and humanity seem to require that all
difficulties should, as far as possible, be removed. This may
be done by a consolidation of all the public statutes in force,
in a compact, methodical and systematic arrangement.
The time and expense necessary for the preparation, adoption and publication of such a work may be considerable. But
the commissioners believe that the object may be accomplished in much less time and at much less expense than were
required by the revision of 1835; and probably no one has
ever regretted the time and expense bestowed on that occasion. The general basis, plan and outlines, and much of the
detail of the work, is already prepared in the Revised Statutes ;
and the present commissioners are of opinion that all the statutes in force, numerous as they are, may be advantageously
so compressed and condensed that they may be embraced in
one octavo volume of reasonable dimensions.
As the object now proposed is not to form a new code, or toestablish new laws, but merely to correct the phraseology, and
consolidate and arrange existing statutes, the commissioners
are of opinion that an extra session of the legislature will not
be required to carry into effect the plan here recommended.
The consolidating commissioners may be required to present
their final report in print, to cause a sufficient number of copies
to be printed for the use of the legislature, and to indicate therein,
by brief marginal notes and references, the statutes, chapters
and sections consolidated by them, and the substance of each
section. The facilities thus furnished will enable any committee or member of the legislature readily to form a satisfactory conclusion as to the ability and fidelity with which
the work of consolidation and arrangement has been accomand without delay.
plished, and to act thereon
The commissioners take the liberty to present herewith the
form of a resolve for the purpose of carrying the foregoing recommendation into effect.
All which is respectfully submitted.
JOHN M. WILLIAMS.
I. E. FIELD.
DAVID AIKEN.
December 27, 1854.
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In the Year of our Lord One Thousand Eight Hundred and

Fifty-Five.

RESOLVE
Providing for a Consolidation and Arrangement of the General
Statutes of the Commonwealth.
]. Resolved
That the Governor, by and with the advice
and consent of the Council, shall appoint three able and discreet persons, learned in the law, to be Commissioners for
Consolidating and Arranging the General Statutes of the
Commonwealth which may be in force and operation at the
time such Commissioners may make their final report of their
doings in the premises. Such Commissioners shall carefully
collect under different titles and chapters, upon the basis, plan
and general form and method of the Revised Statutes, all acts
and parts of acts relating to the same subject, and shall execute and complete such consolidation and arrangement in
such manner as in their judgment will render the said general
statutes most concise, plain and intelligible.
2. The Commissioners may, in consolidating and arranging
the statutes, omit redundant enactments, and those which have
ceased to have any effect or influence on existing rights; reject
superfluous words, and condense, into as concise and comprehensive a form as is consistent with a full and clear expression
of the legislative will, all circuitous, tautological and arnbigu,
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ous phraseology ; suggest any mistakes, omissions, inconsistencies and imperfections, which may appear in the laws to be
consolidated and arranged, and the manner in which they may
be corrected, supplied and amended.
3. The Commissioners shall indicate, by brief marginal
notes and references, the statutes, chapters and sections consolidated and arranged by them, the substance of the contents
of each section, and the leading and prominent judicial decisions upon the same. They shall complete the said consolidation and arrangement, and make and present their final
report to the legislature, as soon as may be. They shall make
their final report in print; and in order to facilitate the examination thereof, they shall cause copies to be printed for the use
of the legislature.

