
SENATE....!No. 115.

The Joint Committee on Public Lands, to whom was commit-
ted the Report of the Commissioners on Boston Harbor and
Back Bay, have considered the suggestions and recommenda-
tions therein contained, and submit the accompanying

The present Board of Commissioners was created, in pur-
suance of the recommendation of the Commissioners appointed
by Governor Briggs, under the Resolves of 1850, chap. 3.
Those Commissioners (Hon. Simon Greenleaf, Joel Giles, and
Ezra Lincoln, Esqrs.) were, by said Resolves, required “to
make such further inquiries as they might deem expedient re-
specting the flats or lands below the ordinary line of riparian
ownership in the basin, or bay, commonly called the ‘ Back Bay,’
which has heretofore been, cut off by dams, or otherwise, from
the natural flow of the tides in Boston Harbor, and also re-
specting the flats below said line, or within two hundred feet
north of the main dam leading from Boston to Brookline, with
a view to ascertain what titles in fee or otherwise, and what
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special uses, rights of occupation, and improvement, easements,
or other privileges in the flats aforesaid, or any portion thereof,
have heretofore been granted by the Commonwealth to, or are
now held by, individuals, or by municipal or other corporations,
and consider what valuable interest, if any therein, remains
in the Commonwealth ; to cause a full and accurate survey of
said premises to be made ; and also to consider what measures
can be taken for the improvement of the said flats or land so
as to make them most valuable to all parties interested therein;
and in what manner the various conflicting interests, if any
there be therein, may be most speedily and equitably adjusted.”

The final Report of those Commissioners was made in March,
1852, and forms Senate Document No. 45 of that year. That
Report contains an “outline plan ” of improvements in the
Back Bay, and recommends the establishment of a “ State Com-
mission,” consisting of two or three persons, with full powers
to act upon the, matters, and for the ends following, viz,: “ Ist.
To act for and in behalf of the State in all matters of improve-
ment of the flats below the line of riparian ownership in
the Back Bay, and two hundred feet north of the Mill Dam,
for the purpose of securing the conditions essential to the public
welfare specified in the outline plan aforesaid for such im-
provements; and also such additional valuable considerations
as may be justly due to the State for its release of all title and
interest in the premises, or any part thereof, and with power
to release such title.

« 2d. To cause the prompt and uniform enforcement of all
laws relating to Boston Harbor.

“ 3d. To mark, by fixed and visible metes and bounds, the

harbor, or commissioners’ lines, which are, or which shall be,

established by law, and prevent and remove all encroachments
thereon.

“ 4th. To represent the State with full powers of action in

all improvements which have been, or may be, authorized to

be made within the harbor lines.
“ sth. To watch the effect upon the harbor of any and all

improvements and alterations upon the shore within the harbor
lines, and of the action of storms upon the islands and chan-
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nels in the bay, and report the same to the legislature for their
action, or application to Congress in reference thereto.

“ 6th. To appear and take care of the interest of the State
before all legislative committees, or other bodies, acting upon
any matter in any way affecting the harbor.”

This communication was referred to a committee, who re-
ported a series of “ Resolves concerning Boston Harbor and
the Back Bay,” which, unfortunately for the Commonwealth,
as we believe, were so cut down in their passage as to limit
the powers of the new Board to the Back Bay, and the tract of
land, two hundred feet wide, lying north of the Mill Dam.
We cannot doubt that a permanent Board of State Commis-
sioners is greatly needed for the purposes thus particularized
in the Report of Messrs. Greenleaf, Giles, and Lincoln.

The Resolves, modified as above stated, were passed, and
now stand as chap. T 9 of the Resolves of 1852. Under those
Resolves were appointed the present Commissioners on Boston
Harbor and the Back Bay in the month of July, 1852.

The Commissioners were authorized, Ist. To determine and
settle, by agreement, arbitration, or process of law, the relative
rights and interests of the Commonwealth and all other par-
ties claimants in the lands and flats below high-water mark in
the Back Bay and under the Mill Dam, and two hundred feet
north thereof, (to the harbor line established by law,) to se-
cure the interests of the Commonwealth therein against en-
croachments or loss by adverse possession, and, with the
approbation of the governor and council, to sell and release, by
deeds to be duly executed and delivered, in the name and be-
half of the Commonwealth, any or all of its rights and inter-
ests in the said lands and flats, or any part thereof, to such
parties, and for such considerations in money, or land, or any
corporate franchise, or other rights, to be released to the Com-
monwealth, or in public improvements, as they shall deem just
and conducive to the public welfare.

2d. To devise or adopt a plan for changing the use of the
said lands and flats, or any part thereof, from mill purposes to
land purposes, and for filling up and improving the same for
building lots, with clean gravel or hard earth, as high as the
Mill Dam, securing perfect drainage and spacious streets,
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squares, and ponds, if deemed expedient for public use and
ornament, without toll, and with a strong, smooth sea-wall,
having ample sluiceways therein for the flow of the tide into
and out of the full basin, and any ponds which may be left in
the empty basin, for preserving undiminished the scouring
force of the water issuing from said basin, and increasing the
same as much as possible for the benefit of Boston Harbor.

These Resolves authorized all persons and corporations own-
ing or claiming any part of said land or flats, or any right
therein, to agree with the Commissioners to change the use
thereof from mill purposes to land purposes, and fill up and
improve the same according to the Commissioners’ plan, and
not otherwise.

The Resolves required the commissioners to advertise notice
for thirty days, and give all parties opportunity to be heard on
all matters preliminary to the execution of their commission,
and to report to the governor, annually, or oftener if required,
their acts and proceedings, and to suggest for consideration
such further enactments as they may think needful.

The Board appointed under these Resolves by His Excel-
lency Governor Boutwell consisted of Hon. John A. Bolles,
Hon. Giles H. Whitney, and Samuel Hooper, Esq., and en-
tered on its duties, in July, 1852, by calling, in accordance with
the Resolves, a public meeting for the hearing of all parties in
interest. Various persons and corporations appeared and were
heard ; and this meeting, by numerous adjournments, was ex-
tended to December 24, 1852.

The city of Roxbury, the Boston and Roxbury Mill Corpo-
ration, the Boston Water Power Company, and Messrs. Ebene-
zer Francis, David Sears, and David A. Simmons, were the
only parties who set up claims adverse to those of the Common-
wealth.

The city of Roxbury claimed, and now claims, a considera-
ble portion of flats in the empty basin, lying within said city,
and below the ordinary line ofriparian ownership. That claim
seems to have been investigated by the commissioners with
great care and patience. They were led to believe it invalid,
as is stated in their first report.

The Commissioners, having in vain endeavored to effect an
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amicable adjustment of this claim, were obliged, at last, to in-
stitute legal proceedings in order to determine the question of
title. That suit is now pending. The Committee will not
anticipate the decision of the court. Should any portion of
these flats be found to belong to the city of Roxbury they will
remain as now, subject to flowage, until that city shall adopt
the commissioners’ plan of streets and drainage.

The claims of Messrs. Sears and Francis, we suppose, will
not be urged by those gentlemen as against the Common-
wealth. In his letters of July 2, 1853, to Governor Clifford
and the commissioners, Mr. Sears “surrenders” his claims;
and Mr, Francis, according to the Commissioners’ Report, en-
gaged to adopt whatever line the Board should fix upon as the
true line of riparian title.

The Boston and Roxbury Mill Corporation, which claimed
to be the owner in fee of that tract of land, two hundred feet
wide, lying between the Mill Dam and the harbor line north
of the Mill Dam, and which owned the Mill Dam and the toll
franchise of the road over the Mill Dam, and the Boston Water
Power Company, which claimed the right of flowage of all
flats in both basins south of the Mill Dam, and the ownership
of more than a hundred acres of those flats above the riparian
line, made certain proposals to the commissioners, which are
attached to the Report of the Board to Governor Washburn
in March, 1854.

Mr. Simmons claimed a small tract of land lying below what
the commissioners believed to be the true riparian line. His
claim,however, if enforced hereafter,will be enforced, not against
the Commonwealth, but against the corporation to which the
Commonwealth has released its interest in that portion of the
flats in the empty basin.

It appears the two corporations already mentioned were,
at an early day, informed by the commissioners that, for all the
purposes contemplated by the Resolves creating the commis-
sion, they would be regarded as one and the same party, and
that their proposals would be treated as parts of one and the
same plan or proposition ; and the commissioners very speedily
determined that, if practicable, one common contract or in-
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denture should include every interest, individual or corporate,
south of the Mill Darn.

It is unnecessary to follow the commissioners, step by step,
through all the stages of their negotiations. It will be suffi-
cient to state that, in June last, a common system of arrange-
ment and improvement, applicable to the whole area intrusted
to the commissioners, was determined upon by the Board, ap-
proved by the Governor and Council, and signed by the par-
ties most largely in interest.

The two indentures which form a part of the commissioners’
Third Report exhibit the outlines of this system.

By one of those indentures the Boston and Roxbury Mill
Corporation, in consideration of a release of all the interest of
the Commonwealth in the strip of land and flats, two hundred
feet wide, extending along the northerly side of the Mill Dam,
from Boston to Brookline, conveys to the Commonwealth all
right and title, except the rights of way and toll, in the land
covered by the Mill Dam, and. all its remaining rights of flow-
age south of the Mill Dam, and a free right of way and of
drainage north and south, under and across, the Mill Dam, and
engages that it will construct, to the commissioners’ satisfac-
tion, a sea-wall, with needful sluices, on the northerly line of
the released premises, and will keep the wall and sluices in re-

pair ; that it will complete the wall within such time as the

governor and commissioners may jointly prescribe; that it will
fill up the space between such wall and the dam with such
materials, in such manner, and to such height as the commis-
sioners may require ; will lay out and drainall its lands in con-

formity with the commissioners’ plan ; will surrender its toll

franchise and right of way on the first day of May, 1863, eras

much sooner as certain filling shall have been made , and will
keep the dam and all roads and bridges connected therewith in

good repair.
To insure the prompt performance of these covenants, the

commissioners are authorized by the indenture to entei upon
the premises and remove any obstruction, or cause the contract
to be performed at the expense ol the corporation; besides
which, the corporation has given its bond in the sum o
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$lOO,OOO, and lias mortgaged its entire estate and property, to
the Commonwealth.

The Commissioners have already prescribed their system of
streets and drains for so much of the land of this corporation
as is already made, and have, in conjunction with the Gov-
ernor, fixed the time within which the sea-wall shall be built.
Their remaining duty in regard to this corporation is, to com-
plete their plan of streets, sluices, sewers, drains, &c., and to
oversee, and if needful to enforce, the full performance of all
those covenants by the corporation.

If the corporation fail or unduly delay to perform its duties,
the Commissioners, in behalf of the Commonwealth, must take
possession of the mortgaged property, collect the tolls and
rents, and direct the entire work stipulated to be done under
the indenture.

The other indenture mentioned and set forth in the Third Re-
port of the Commissioners is intended to be executed by all
parties interested in, or affected by, the Commissioner’s plan
for filling up, laying out and draining the Rack Bay in accord-
ance with the Resolves of 1852. It has been executed only
by the parties of the first and second parts, but is so framed
as to take effect as to those parties, even if the parties of the
third part never join in the indenture.

Before the execution of that indenture the Commonwealth
(subject to the claims, valid or invalid, of the city of Roxbury,
and of Messrs. Simmons, Sears and Francis) was the owner of
about two hundred and five acres of land in the empty basin.
This land, like all other flats owned by the Commonwealth,
was situated below the ordinary riparian lino or line of private
title as fixed by the colonial ordinance of 1641 or of 1647.
But, under the charters of the Boston and Roxbury Mill Cor-
poration and of the Boston Water Power Company, it was,
like all the other flats in the Back Bay, subject to llowage, and
was flowed for mill purposes by the Water Power Company.

Hie whole empty basin measures about four hundred and
twelve acres, of which one-half is above, and one-half below,
the riparian line. One-half, or upwards of one hundred acres,°f the flats lying above the riparian line is owned by the
Water Power Company.
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The great object of the indenture was to extinguish, on fair
and reasonable terms, this right of perpetual flowage, and secure
to all parties the opportunity of converting their drowned land
into upland, and of using it for building or other valuable pur-
poses.

By this indenture the Commissioners, with the approval of
the executive, release to the Water Power Company, as an
equivalent for its right of flowage, the Commonwealth’s inter-
est in one-half of the flats lying below the ordinary line of
riparian title. The premises thus released consist of those
portions of the Commonwealth’s flats which lie most remote
from Beacon Street and the Public Garden, and are conveyed
subject to the Commissioner’s plan of filling up, laying out
and draining the entire Back Bay. If by any decision of the
Supreme Court it shall be determined that any part of the re-
leased premises belong to the city of Roxbury or any other
claimant, such claimant, before being discharged from flowage
and admitted to participate in the benefit of the Commission-
ers’ plan, must release to the Water Power Company one-half
of the part thus decided to be his; or, in other words, all par-
ties owning land below the riparian line are to give half of
that land to the Water Power Company if it lie within the
area released to that company by the Commonwealth.

Certain avenues, numbered 1,2, 3 and 4, are drawn on the
plan attached to the indenture and to the Commissioners’ Sec-
ond Report. These avenues cut off a small portion of flats

above the riparian line belonging to private owners; but they

cut off larger portions of the Commonwealth’s flats below the

riparian line. The indenture provides for mutual releases of
these small areas, so as to straighten the boundary line of all

parties.
These avenues, and two others, numbered 5 and 6, on said

plan, are to be completed within certain specified periods by

the persons and corporations across whose lands and flats they

are laid out —the Commissioners having power, if needful, to

enlarge the time.
All parties who enter into this arrangement and agree to con-

form to the Commissioners’ system of filling, laying out and
draining, and none others, are at liberty to fill up and improve
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their flats as fast as they may desire, and thus exclude the
flowage of the Water Power Company as their improvements
proceed.

One-third only of the land of any party, individual or cor-
porate, can be taken for the Commissioners’ plan of streets,
that being as small a part as is consistent with any desirable
system.

The land of all parties to the indenture is bound by the
covenants thereof; and the Water Power Company has given
a bond in the special sum of $lOO,OOO, and also a mortgage of
all the estate and property of said company, to secure the per-
formance of its various contracts. Those contracts oblige the
Water Power Company to fill up, lay out and drain all its lands
and flats within the entire Back Bay and on Gravelly Point
conformably to such plans and directions as the Commission-
ers may prescribe, as to materials and height of filling, mode of
drainage, location, construction and arrangement of streets,
squares, sluices, culverts, bridges, &c.; to construct certain
parts of Avenues 1 and 2 within a period to be fixed by the
Commissioners, and certain parts of Avenues 1,2, 3,4, 5 and
6 within specified periods ; to keep the sluiceways in good re-
pair, and to regulate the flow of water so as to prevent nuisance
and secure an efficient system of drainage, so far as may de-
pend upon the ebb, flow and circulation of tides and tide-waters.

If the Commissioners’ plan be disregarded, or its execution
in their judgment unreasonably delayed, they may enter on
the premises, and, at the expense of the wrong doer or negli-
gent party or parties, remove all obstructions, and proceed
themselves to construct any or all of the streets or other works
prescribed by their plan.

In return for the land thus released by the Commonwealth,
the Water Power Company releases to the Commonwealth its
right of flowage so far as to allow of the full and free execu-
tion of the Commissioners’ plan, and conveys to the Common-
wealth all its interest in the other lands and flats below the
riparian line, and in all lands opposite to, and west of, the
Public Garden; it grants the right to receive and discharge
water through sewers, drains and sluiceways under the Mill
Dam and cross-dam in Avenues 1,4, 5 and 6, for the use of

2
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sewers, reservoir or lake, and a free right of way in common
with all parties to the indenture upon and over all spaces
marked out as Avenues on the Commissioners’ plans.

Such are the outlines of the Commissioners’ plan of arrange-
ment, the adoption, application and execution of which will
convert into solid land, well drained and well laid out for all
the uses of a great city, the whole of that extensive tract of
marsh, flats and pond lying south of the Mill Dam and of the
harbor line two hundred feet north of the Mill Dam.

The value of the land thus made available to the Common-
wealth by the Commissioners’ successful negotiations is im-
mense. The Report of the Auditor (House Doc. No. 8) contains
a very moderate estimate of that value when it says, (pp. 6,7,)
“ The Commissioners who have in charge the interest of the
Commonwealth in what are called the Back Bay lands have
effected an arrangement by which the State may hereafter dis-
pose of about one hundred acres of these lauds, worth at least
sixty cents per square foot, and the cost of filling and improve-
ments.”

This estimate makes the laud worth $2,700,000 to the
State.

If the Commissioners’ plan of streets and drainage shall be
applied to the entire Back Bay, including Gravelly Point,
and so much of the surrounding upland in Boston, Rox-
bury, and Brookline, as may be needful to connect that plan
with existing sewers and streets, or otherwise insure an effi-
cient system of drainage; if the Commonwealth’s portion of the
lands and flats be filled up at a fair cost for materials and their
transportation, and be sold no faster than they are demanded
by the imperative wants of the building public ; and if the
Commissioners shall take proper care, under their contracts
with the two great corporations and other parties in interest,
that the sea-wall, sluices, sewers, bridges, streets, culverts, and
drains are properly built, and the filling up and grading prop-
erly done, we doubt not that the Commonwealth will realize
a larger profit from its lands in the Back Bay than it has yet
realized from its public lands in the State of Maine.

The progress of the Commissioners has been impeded by
the reluctance of the city of Boston to co perate in improve-
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ments so essential to the welfare of that city. Some riparian
owners have not yet become parties to the Commissioners’ plan.
The Railroad corporations seem disposed, taking advantage of
their monopoly of easy transportation of large masses of gravel,
&c., across the Back Bay, to charge unduly for such transpor-
tation.

The present Railroad grades are serious obstacles in the way
of a general and desirable system of sewage and drainage.

To enable the Commissioners to overcome all of these im-
pediments, and proceed promptly with the great enterprise
which they have so well commenced, and which they have
thus far so successfully conducted, it is recommended that
their powers be enlarged so as to insure the application of their
plan to the entire area which should come within the limits of
that plan. The Resolves hereto appended will enable the
Commissioners to accomplish those desirable results.

An effort has been made by various parties, whose private
interests are adverse to the interests of the public, to mislead
the legislature in regard to the cost and labor of this commis-
sion. Some statements on these points may therefore come
within the scope of our dhty.

The commission was created in 1852. The first commis-
sioners were appointed in July of that year. The interests
committed to their management were very large, exceeding in
amount, by far, the value of any ever before intrusted, in this
Commonwealth, to any Board of Commissioners. The subject
matter of their duty was perplexed, complicated, and embar-
rassed by conflict of claims, ownerships, and interests, to an
unusual degree. A vast amount of labor was to be done, and,
necessarily, at a considerable expenditure of time, research, re-
flection, negotiation; and these labors have been unavoidedly
increased and prolonged by the changes that have occurred in
the constitution of the Board. Messrs. Hooper, Giles, Swift,
Whitney, Bradbury, Odiorne, and Purdy, have, in turn, been
associated with the chairman, and have, in turn, been obliged
to make themselves familiar with a subject that cannot be
mastered and managed without great labor; and yet a steady
advancement has been made in the business of the commission,
as the successive Reports of the Board most abundantly prove.
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The amount paid to April 3, 1855, for the direct
expenses of the Commissioners, is .

. $4,178 01
The cost of advertising, stationery, Register’s

fees, copies, surveys, plans and engraving of
plans, has been ...... 2,527 46

Total, $6,705 47

At the Auditor’s estimate, this whole amount of cost is less
than one-tenth of one per cent, a year on the amount of value
preserved to the Commonwealth.

The Bank Commissions for the year ending Dec.
20, 1853, cost the State .... $5,574 70

And for the year ending Dec. 20, 1854, . . 6,793 10

$12,367 80

The cost of the Bank Commission during the year past has
exceeded, by $87.63, the entire cost of the Back Bay Commis-
sion for two years and a half. The Commissioners on Boston
Harbor and the Back Bay have never charged either clerk-
hire, room-rent, or travelling expenses, (except in the solitary
case of Mr. Whitney,) but in these and in all matters have
conducted the business of their office with an economy amount-
ing to frugality.

The whole expense of this Commission, including all those
large items for surveys and plans which are incident to the com-
mencement of such a duty, has been less, by $794.53, than the
counsel-fees paid to the two attorneys who acted for the Boston
and Roxbury Mill Corporation and the Boston Water Power
Company for their services before the Commissioners.

In view ofall these facts, your Committee are compelled to

the opinion that the duties of the Commission have been very
numerous and difficult, have been performed with the greatest
fidelity and industry, and with an economy entitled to high
commendation.
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The necessity for the continuance of the Commission, and
for an enlargement of its powers, must be apparent to all who
investigate this subject with impartial diligence.

For these reasons your Committee report the following He-
solves.

O. W. ALBEE, Chairman.
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Resolved, That the Commissioners on Boston Harbor and
Back Bay be authorised to lay out and construct such streets

and sewers as they may find needful across the Basins and

Gravelly Point in the Back Bay, and over or through so much
of the upland adjoining the same, and in such manner, as to con-

nect their plan of sewers and streets with existing streets and

sewers.

Resolved , That said Commissioners, for the purpose of fill-

ing up the lands and flats of the Commonwealth and of other

owners, may use, and authorize any other party under their

direction to use, the “ Mill Dam,” the cross-dams, all highways

and such streets as are or may be laid out by said Commis-

sioners, and may thereon lay out, construct and use, or cause to

be laid out, constructed and used, railways of single or double
track, and may continue the same through or over lands across
which it may be desirable to transport such materials: pro-
vided, however, that in any contract made for the construction
or use of such railways the said Commissioners shall require t

RESOLVES

In favor of giving additional powers to the Commissioners on
Boston Harbor and Back Bay.

€ommontoealtij of

In the Year One Thousand Eight Hundred and Fifty-Five.
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contractor to receive his compensation, not in money, but in
land or flats of the Commonwealth, or in such other manner
as may not involve the payment of money from the treasury.

Resolved, That said Commissioners, with the approval of
the Governor and Council, may contract with any railroad cor-
poration for any such change in the location, direction and
grade of its road in the Back Bay as the public good may in
their opinion require.

Resolved , That, before exercising the powers herein granted,
said Commissioners shall appoint a time and place for the hear-
ing of all parties interested in the premises, and shall give at
least twenty days’ notice thereof by publication in three or
more newspapers printed in the city of Boston.

Resolved, That any party who shall suffer damage by any
thing done in pursuance of these Resolves may recover the
same of the Commonwealth by suit in the Supreme Judicial
Court: but such action must be commenced by summons served
upon the Attorney-General within one year after such damage
has accrued; and in estimating such damage, the jury shall de-
duct therefrom, or off-set against the same, a sum equal to the
benefit accruing to the plaintiff from the acts complained of,
and a verdict with costs to the prevailing party shall be ren-
dered accordingly. All judgments thus recovered against the
Commonwealth shall be paid by the treasurer thereof.




