
SENATE.....No. 162.

The Joint Standing Committee on Federal Relations, to whom
were committed so much of the Governor’s Address as
relates to Trial by Jury and the writ of Habeas Corpus ,

a Bill from the Senate regarding eligibility to certain offices
in this Commonwealth, an Order as to the expediency of
prohibiting State Judges from acting as United States Com-
missioners, an Order as to whether the State officers shall
be prohibited from acting in the arrest, detention or removal
of persons claimed as Fugitive Slaves, and also the Peti-
tions of George Grennell, of Greenfield, Samuel May, of
Boston, Cyrus Gale, of Northboro’, and 6,987 others, for
legislation concerning alleged Fugitive Slaves and Trial by
Jury, have considered the same, and

President Fillmore, before signing the Fugitive Slave Bill,
requested the opinion of Attorney-General Crittenden whether
the sixth section of that act, and especially the last clause of
that section, conflicts with the provision of the Constitution,
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which declares that “ the privilege of the writ of habeas corpus
shall not be suspended, unless when, in cases of rebellion or
invasion, the public safety may require it.”

An extract from Mr. Crittenden’s answer, dated September
IS, iSfO:—

“ It is my clear conviction that there is nothing in the last
clause, nor in any part of the sixth section, nor indeed in any
of the provisions of the act, which suspends, or was intended
to suspend, the privilege of the writ of habeas corpus, &c.”—
Vul. 7, part 2, Executive Documents, p. 2,099.

Under every form of ancient government- individual rights
were but little respected. Governments were valued rather as
a means of national greatness than of individual protection.
In fact, the individual was supposed to have no rights separate
from, and independent of, the sovereign or the State.

But since June 19, 1215, when the mail-clad barons of
our parent land, with the Magna Charla in one hand and the
sword in the other, met King John face to face on the fields of
Bunnyrnede, man, as an individual, has appeared upon the
stage of action to assert his claim to protection of property
and protection of person.

For more than six centuries the idea has gradually gained
ground in the public mind that a government is good, and
worthy of respect, and worthy of continuance, in proportion
as it secures the inalienable rights of “life, liberty and the pur-
suit of happiness” to the humblest as well as to the most
powerful of its subjects. The great founders of our govern-
ment, both State and National, have been especially careful to
guard the rights of the individual, assuming, as it were, that
where each man of the millions composing a nation is secure
in his person, and is protected in any and every pursuit not
incompatible with the common good, that nation, as a neces-
sary consequence, will be great, prosperous and happy.

Our first National manifesto declares to the world, “We
hold these truths to be self-evident—that all men are created
equal; that they are endowed by their Creator with certain
unalienable rights ; that among these are life, liberty and the
pursuit of happiness. That, to secure these rights, govern-
ments are instituted among men, deriving their just powers
from the consent of the governed.”
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These truths enter into and become a substantive part of
our laws and our constitutions, unless they have been abro-
gated by some authoritative act of the people.

Your Committee cannot find that these truths, asserted by
our fathers to be self-evident, have been thus abrogated ; but,
on the contrary, they have been substantially reaffirmed, both
in our State and National fundamental law.

In proof of this assertion, your Committee would ask your
careful attention to certain declarations found in the Constitu-
tion of Massachusetts, and also to others equally explicit found
in the Constitution of the United States.

Massachusetts Constitution.
“ The end of the institution, maintenance and administra-

tion of government, is to secure the existence of the body
politic; to protect it; and to furnish the individuals who com-
pose it with the power of enjoying with safety and tranquillity
their natural rights and the blessings of life.”—Preamble.

“ All men are born free and equal, and have certain natural,
essential and unalienablerights ; among which may be reckoned
the right of enjoying and defending their lives and liberties;
that of acquiring, possessing and protecting property; in fine,
that of seeking and obtaining their safety and happiness.”—
Part 1, Art. 1.

“ Each individual of the society has a right to be protected
by it in the enjoyment of his life, liberty and property, accord-
ing to standing laws.”— Art. 10.

“ No subject shall be” “deprived of his life, liberty or estate;
but by the judgment of his peers, or the law of the land.”—
Art. 12.

Judge Shaw, in the decision of the Supreme Judicial Court
on the liquor law, at the March term, 1854, page 18, remarks ;

“These expressions (viz., in the judgment of his peers, and
the law of the land) have been understood, from Magna, Charta
to the present time, to mean a trial by a jury, in a regular
course of legal and judicial proceedings.”

“ Every subject has a right to be secure from all unreason-
able searches and seizures of his person , his houses, his papers
and all his possessions.”— Art. 14.
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“ The privilege and benefit of the writ of habeas corpus shall

be enjoyed in this Commonwealth in the most free, easy, cheap,
expeditious and ample manner.”— Chapt. 6, Art. 7.

Constitution of the United States.
“ The right of the people to be secure in theirpersons, houses,

papers and effects, against unreasonable searches and seizures,
shall not be violated.”—Art. 4, Amendment.

11 No person shall be” “deprived of life, liberty or property,
without due process of law.”— Art. 5, Amendment.

“ In suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall be
preserved.”— Art. 7, Amendment.

“ The privileges of the writ of habeas corpus shall not be sus-
pended, unless when, in cases of rebellion or invasion, the pub-
lic safety may require it.”—Art. 1, sect. 9.

From these explicit declarations in our fundamental Consti-
tutions, your Committee draw the inference that the framers
of our government, both State and National, intended to pro-
tect. alike the liberties of all their citizens, the weak as well as
the powerful, the poor as well as the rich. No distinction of
class, or color, or race is made. On the contrary, they threw
the broad aegis of constitutional protection over all.

Massachusetts stands second to no State in this Union in
loyalty to the provisions of the Constitution of the United
States. But when she is asked to violate the fundamental
principles of that Constitution as well as her own, she unhes-
itatingly throws herself back on her rights as an independent
State. She cannot forget that she had an independent exist-
ence and a Constitution before the Union was formed. Her
Constitution secured to every one of her citizens the right of
trial by jury,and the privilege and benefit of the writ of habeas
corpus, whenever their liberty was at stake.

These essential elements of independence she has never
bartered away. She will not suffer them to be wrested from
her by any power upon earth.

His Excellency the Governor has especially called the at-
tention of the legislature to this subject in the following elo-
quent and appropriate remarks :
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“ While we acknowledge our fealty to the Constitution and
the laws, the oft-repeated cry of disunion heralds no real dan-
ger to our ears. While we honestly concede the common du-
ties evoked by the articles of confederation, we will preserve
inviolate the State rights retained for each sovereign member
of that confederacy. With fraternal feelings to all her sister
States, and filial devotion to their common parent, yet with
acknowledged rights, and a determination that they be main-
tained, there stands Massachusetts.

“ Of those rights, the two cardinal ones are the habeas corpus
and the trial by jury. It is submitted to your deliberations,
whether additional legislation is required to secure either of
these to our fellow-citizens. Scrupulously avoid such action
as asserts or looks to the maintenance of any rights not clearly
and constitutionally ours, but weave eevry safeguard you justly
may round those primal birthrights,

older than our national
birthday, and dear as its continued existence.”

Your Committee cannot doubt that his Excellency, in the
above remarks, refers to scenes which have been transacted in
the city of Boston within the last few years—scenes too noto-
rious to need particular mention, too disgraceful to be spoken
of by a Massachusetts citizen in other than terms of reproba-
tion.

Massachusetts disclaims all intention of obstructing or evad-
ing any constitutional law of Congress. Massachusetts, in
common with her sister States, claims, in the language of the
Constitution of the United States, all “the powers not dele-
gated to the United States by the Constitution, nor prohibited
by it to the States,” which she, as a sovereign State, pos-
sessed before the Union was formed. Among these reserved
rights, as asserted by his Excellency, “ are the habeas corpus
and the trial by jury.”

In examining carefully the acts of Congress and the decisions
of the United States courts, founded on that clause of the Con-
stitution of the United States relative to fugitives from labor,
no one can fail to discover an anxious solicitude on the part of
legislators and judges to protect the citizens of the slavehold-
ing States in their claim to a peculiar species of property;
whilst they seem to have ignored the fact, that the rights of
citizens of non-slaveholding States may be endangered by
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the unlimited power given to the slaveholder to seize any
person whom he may affirm to be his slave.

Under the practical working of the Fugitive Slave Bill, any
free citizen of Massachusetts may now be seized as a slave,
and can have no shelter under the law. In taking the pound
of flesh, they seem to have forgotten that they may possibly
go beyond the letter and the spirit of the bond.

Yet, notwithstanding the generally hard features impressed
upon the decision of the Supreme Court of the United States
in the case of Prigg vs. Pennsylvania , your Committee are
happy to be able to quote portions of that decision, and espe-
cially the high authority of Judge McLean, in favor of State
rights.

Mr. Justice McLean says:
“ In ray judgment, there is not the least foundation in the

Act [that is, the Act of 1793, and this applies equally to the
Act of September 18, 1850 J for the right asserted in the
argument to take the fugitive by force and remove him out of
the State.”

“ Can the master seize his slave and remove him out of the
State in disregard of its laws as he might take his horse
which is running at large ? ”

“ The slave, as a sensible and
human being, is subject to the local authority into whatsoever
jurisdiction he may go. He is answerable under the laws for
his acts, and he may claim their protection.” “In a State where
slavery is allowed, every colored person is presumed to be a
slave; and on the same principle, in a non-slaveholding State
every person is presumed to be free without regard to color.
On this principle, the States, both slaveholding and non-slave-
holding, legislate. The latter may prohibit, as Pennsylvania
has done under a certain penalty, the forcible removal of a
colored person out of the State.”—VoI. 16 Peters, Reports of
S. C. of U. S., pp. 668 and 669.

« 'phe presumption of the State that the colored person is
free may be erroneous in fact; and if so, there can be no diffi-
culty in proving it. But may not the assertion of the master be

erroneous also?” —Peters , p. 672.
Your Committee consider the last question equivalent to a

declaration that the assertion of the master may be erroneous;
and hence the State, for the protection of its free citizens, must
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retain the power to secure to each person within its jurisdic-
tion the writ of habeas corpus and the trial by jury. Oth-
erwise how is the State, as a “ sovereign member of this con-
federacy,” having guardianship over the liberties of its citizens,
to be assured that the person claimed is not really and bona
fide a free citizen ?

That the State retains the power to protect as well as pun-
ish its citizens, is, as it appears to your Committee, admitted
in the decision of the Supreme Court of the United States in
the famous case of Prigg vs. Pennsylvania. Judge Story, who
read the decision of the court, says, “ The state of slavery is
deemed to be a mere municipal regulation, founded upon, and
limited to, the range of the territorial laws.” (This has refer-
ence to principles recognized in Sommerset’s case.)

“ Every State is perfectly competent, and has the exclusive
right, to prescribe the remedies in its own judicial tribunals,
to limit the time as well as the mode of redress, and to deny
jurisdiction over cases which its own policy and its own insti-
tutions either prohibit or discountenance.”

And Judge McLean says, as has been already quoted, “ The
slave, as a sensible and human being, is subject to the local
authority into whatsoever jurisdiction he may go. He is
answerable under the laws for his acts, and he may claim their
protection.”

Judge Story also observes, “ That police power extends over
all subjects within the territorial limits of the States ; and has
never been conceded to the United States.”

Judge Wayne concurs that the points decided “ are not in-
tended to interfere in any way, nor do they interfere in any man-
ner, with the police power in the States, to arrest and imprison
fugitive slaves, to guard against their misconduct and depre-
dations ; or to punish them for offences and crimes committed
in the States to which they may have fled.”—Peters, 611, 614,
625, 637.

Hence it follows that the decision does not interfere with
the power of the States “to guard against the misconduct
and depredations ” of slaveholders, and to punish them for
acts which by the laws of the State are “ offences and crimes.”

Certainly it will not be contended that one man who takes
a pair of boots should be punished, whilst another man who
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takes a pair of boots with a man in them should go unpun-
ished.

Your Committee, therefore, are fully of the opinion that
every person living peaceably within the limits of the State,
and conforming to the laws of the State, is entitled to the
protection of the State, and that the State is bound by her
Constitution to give to all her subjects, whenever their liberty
is imperilled, the benefit of the habeas corpus and the trial by
jury.

By an order dated February 3, 1855, your Committee were
directed to inquire whether officers commissioned by the State
of Massachusetts may be prohibited from acting in their
official capacity for the arrest, detention or removal of persons
claimed as fugitive slaves.

Your Committee are not called upon, as they understand
this order, to express any opinion either with regard to the
constitutionality or unconstitutionally of the fugitive slave
bill of September IS, 1850.

In the Constitution of the United States, article 4, section
2, is found the following provision :

“ No person held to ser-
vice or labor in one State, under the laws thereof, escaping
into another, shall, in consequence of any law or regulation
therein, be discharged from such service or labor, but shall be
delivered up on claim of the party to whom such service or
labor may be due.”

To ascertain whether this provision of the Constitution of
the United States makes it, by a compact of the States, the
duty of the States respectively to pass laws for the rendition
of fugitives from service or labor, or whether it gives thepower
to the general government, by its officers, to come into Massa-
chusetts, and, on the simple affidavit of any petty slaveholder,
to seize and carry off for trial into some other State any citi-
zen of Massachusetts who may be claimed as a fugitive slave,
and described in said affidavit, “ with such convenient certainty
as may be,” is no part of the duty assigned to this Committee.

But it is simply their duty to determine whether officers
commissioned by the State of Massachusetts may be prohib-
ited by the State from acting in their official capacity for the
arrest, detention, or removal of persons claimed as fugitive
slaves. On this point your Committee are happy to have the
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decision of the highest judicial tribunal known to the Consti-
tution of the United States. The Supreme Court of the
United States, in the Prigg case, made the following distinct
statement:—

“ The State legislation may be entirely silent on the whole
subject, and its ordinary remedial process framed with different
views and objects ; and this may be innocently as well as de-
signedly done, since every Stale is perfectly competent and has
the exclusive right to prescribe the remedies in its own judicial
tribunals, to limit the time as well as mode of redress, and to
deny jurisdiction over cases which its own policy and its own
institutions either prohibit or discountenance.”—Peters , p. 614.

In consequence of this decision of the Supreme Court of
the United States, the Massachusetts law of 1843, commonly
known as the Latimer law, was passed, and this law has never
been declared unconstitutional.

As late as 1850, whilst the fugitive slave bill was pending,
the legislature sanctioned the principles contained in that law.

The Massachusetts Legislature, after resolving that Congress
should pass only such laws in respect to the surrender of fugi-
tive slaves as, to use their own words, “ will be sustained by
the public sentiment of the free States where such laws are to
be enforced, and which shall especially secure to all persons
whose surrender may be claimed as having escaped from labor
and service in other States the right of having the validity of
such claim determined by a jury in the State where such claim
is made,” pass this emphatic resolution :

“ Piesolved, That the people of Massachusetts, in the mainte-
nance of these their well-known and invincible principles, ex-
pect thatall theirofficers and representatives will adhere to them
at all times, on all occasions, and under all circumstances.”

But to return to the Prigg case. Again referring to the
clause in the Constitution of the United States respecting
“ fugitives from service or labor,” the court say, “ It does not
point out any State functionaries or any State action to carry
its provisions into effect. The States cannot, therefore, be
compelled to enforce them; and it might well be deemed an
unconstitutional exercise of the power of interpretation to insist
that the Slates are bound to provide means to carry into effect
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the duties of the National Government , nowhere delegated or
intrusted to them by the Constitution.”—Peters , p. 615.

Again the Court say, in reference to the Act of 1793, “ As
to the authority so conferred upon State magistrates, while a
difference of opinion has existed, and may still exist, on this
point, in different States, whether State magistrates are bound
to act under it, none is entertained by this Court that State
magistrates may, if they choose, exercise that authority, unless
prohibited by State legislation .”

By the above decision of the Supreme Court of the United
States, it is clear that the States, individually, are not only
released from all action in respect to the arrest, detention and
removal of persons claimed as fugitive slaves, but the princi-
ple is distinctly recognized that a State has the right to pro-
hibit its officers from acting under any law passed by Congress
in respect to the rendition of fugitive slaves.

From all these facts and considerations, your Committee are
unanimously of the opinion that “ additional legislation is re-
quired to secure ” to us and to our fellow-citizens the writ of
habeas corpus and the trial by jury, and also that the State
has the right to prohibit officers bearing its commission from
acting for the arrest, detention, or removal of persons claimed
as fugitive slaves.

The intention of the Committee is mainly to accomplish
three important ends: first, to secure to every man certain
ancient privileges, the birthright of all; second, to prevent
State officers from aiding in the execution of the Fugitive
Act; and third, to punish all who participate in the transfor-
mation of a freeman into a slave.

In striving to attain these great objects, they have introduced
some incidental subjects, so that the Bill which they present
touches upon seven points.

1. The first section continues the efficacy of the old law of
1843, the constitutionality of which was never judicially ques-
tioned, and makes it applicable to the Act of 1850. This law
was made to prevent the State Judiciary from taking cogni-
zance of slave cases; to disallow the use of the jails and
other buildings of the Commonwealth, so that they should
not be occupied to detain alleged fugitive slaves; and also to
punish those violating these provisions.



1855.] SENATE—No. 162.

2. The five next sections, and from the eighteenth to the
twenty-first, inclusive, are for the purpose of securing the right
of trial by jury, as well as of the writs of habeas corpus and
of personal replevin. If these great rights are lost, even to
the humblest citizen of the Commonwealth, we ought early to
ascertain the fact; if, on the contrary, it should be found that
none are deprived of them, their ratification and security can-
not injuriously affect the interests of the people of the Com-
monwealth.

3. The seventh and eighth sections are intended to punish
by fine and imprisonment all those who shall be instrumental
in transmuting a freeman into a slave, whether by sending
into slavery any man who has always been free, or by
returning one who has escaped, either to a person other than
the slave master from whom he escaped, or to any one to
whom his “service or labor” is not “due;” and to enable
the alleged slave, who is injured by such unjust rendition, to
recover damages therefor.

4. The ninth, thirteenth and fourteenth sections are for the
purpose of prohibiting Massachusetts officials of every kind
from acting at all for the return of alleged slaves. This is
strictly in accordance with the decision of the Supreme Court
in the case of Prigg vs. The Slate of Pennsylvania , in which
it was decided that the States cannot be compelled to enforce
the provisions of the Constitution respecting the rendition of
fugitives from “ service or labor,” but that “ State magistrates
may, if they choose , exercise that authority, unless prohibited
by Stale legislation.' I'’ 1 '’ They will be thus prohibited if this Bill
becomes a law.

5. The tenth, eleventh and twelfth sections deprive of all
State offices the man who grants a certificate for the return of
an alleged slave, and the attorney who acts as counsel for the
claimant, incapacitating the formerfrom thereafter holding any
office of trust, honor or profit under the laws of the Common-
wealth, and the latter from thereafter practising in the courts
of the State.

The qualifications in the State Constitution for the right of
suffrage are positive, giving the right to every man constitu-
tionally qualified, and cannot therefore be limited by the legis-
lature ; but the qualifications for office are negative, prohibiting



[April,

O. W. ALBEE,
B. K. PEIRCE,

Senate.

House.

12 PERSONAL LIBERTY.

certain individuals from liolding certain offices, and may,
therefore, be additionally limited by the legislature.

The tenure of judicial office is either until the removal by
address, or during good behavior. If these sections become
law, and a judicial officer of the Commonwealth should offend
against either of them, such action will create a ground for
his removal in a constitutional manner.

6. The fifteenth and sixteenth sections, at the same time
that they provide commissioners for the defence of the alleged
slave, expressly allow any volunteer attorney, whose services
are desired by the defendant, to act in the case.

7. The Fugitive Slave Act having been declared at once un-
constitutional and unchristian by the resolutions of the present
legislature, sanctioned by the Governor and Council, the seven-
teenth section is to prevent the use of the State prisons and
jails for the imprisonment of those who disobey its provisions.

The case of the National Bank in 1820 furnishes instances
of legislation corresponding to this. Even after the constitu-
tionality of the charter had been decided by the Supreme
Court of the United States, it was denied by several State
legislatures; and a law was enacted in the State of Ohio, by
which, according to Hildreth, (vol. vi. U. S. History,) “ the
State tribunals were prohibited to entertain any suits on be-
half of the bank, and the use was withdrawn of the State
jails for the imprisonment of persons sued or prosecuted in
the United States courts on the bank’s behalf; ” while the con-
stitutionality of this law of the State of Ohio was by implica-
tion admitted by the subsequent action of Congress in passing
an appropriation for the erection in that State of United States
buildings which could be used as places of confinement.

For the reasons that have herein been urged, and with these
explanations, the Committee present the accompanying Bill,
and recommend its enactment.

JAMES W. STONE,
OLIVER WARNER,
ELIJAH E. KNOWLES,
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In the Year One Thousand Eight Hundred and Fifty-
Five.

An ACT

To protect the Rights and Liberties of the People of the
Commonwealth of Massachusetts.

Be it enacted by the Senate and House of Representa-
tives in General Court assembled, and by the authority of
the same, asfollows :

1 Sect. 1. All the provisions of the “Act further
2 to protect personal liberty,” passed the twenty-fourth
3 day of March, in the year one thousand eight hun-
-4 dred and forty-three, shall apply to the Act of Con-
-5 gress approved September eighteen, in the year one
6 thousand eight hundred and fifty, entitled “An Act
7 to amend, and supplementary to, the Act entitled ‘ An
8 Act respecting fugitives from justice and persons
9 escaping from the service of their masters.’ ”

ftommontotaltti of J&aso*Tt!jusetts.
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1 Sect. 2. Tlie meaning of the one hundred and
2 eleventh chapter of the Revised Statutes is hereby
3 declared to be, that every person imprisoned or re-
-4 strained of his liberty is entitled, as of right and of
5 course, to the writ of habeas corpus, except in the
6 cases mentioned in the second section of that chapter.

1 Sect. 3. The writ of habeas corpus may he issued
2 by the supreme judicial court, the court of common
3 pleas, by any justice’s court or police court of any
4 town or city, by any court of record, or by any justice
5 of either of said courts, or by any judge of probate;
6 and it may be issued by any justice of the peace if
7 no magistrate above named is known to said justice
8 of the peace to be within five miles of the place
9 where the party is imprisoned or restrained, and it

10 shall be returnable before the supreme judicial court,
11 the court of common pleas or other court of record,
12 or any one of the justices thereof, whether the court
13 may be in session or not, and in term time or vacation.

1 Sect. 4. The supreme judicial court, the court of
2 common pleas or other court of record, or any justice
3 of either of said courts before whom the writ of habeas

4 corpus shall be made returnable, shall, on the applica-
-5 tion of any party to the proceeding, order a trial by jury
6 as to any facts stated in the return ot the officei,
7 or as to any facts alleged, if it shall appear by the re-

-8 turn of the officer or otherwise that the person whose
9 restraint or imprisonment is in question is claimed to

10 be held to service or labor in another State,.and to
11 have escaped from such service or labor, and may
12 admit said person to bail in a sum not exceeding two
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13 thousand dollars. In such case, issue may he joined
14 by a general denial of the facts alleged, the plea may
15 be not guilty, and the jury shall have the right to
16 return a general verdict, and the same discretion as
17 juries have in the trial of criminal cases; and the find-
-18 ing of a verdict of not guilty shall be final and con-
-19 elusive.

1 Sect. 5. The court or justice before whom the
2 writ of habeas corpus is returnable shall, unless a
3 jury is already in attendance, by warrant, command
4 the sheriff of the county, or his deputy, to sum-
-5 mon a jury in the manner provided in the twenty-
-6 fourth chapter of the Revised Statutes, to attend
7 at the time and place stated in the warrant, at
8 which time and place they shall he impanelled, and,
9 having elected a foreman by ballot, the issue so

10 framed shall be put to them for their determination.
11 In case one jury shall disagree, the issue may be sub-
-12 mitted to the other jury, or continued to the next
13 term, at the discretion of the court. And in every
14 case of disagreement another jury may be summoned
15 and qualified as above provided, forthwith or at a
16 future day, in the discretion of the court or justice
17 before whom the writ is returned, until a verdict shall
18 finally be rendered upon the issue. If any person
19 summoned as a juror as aforesaid shall fail to attend
20 without sufficient cause, lie shall pay a fine of fifty
21 dollars. And if, by reason of challenges or other-
-22 wise, there shall not ho a full jury of the persons
23 summoned, the officer attending the hearing shall rc-
-24 turn some suitable person or persons to supply the
25 deficiency.
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1 Sect. 6. If any claimant shall appear to demand
2 the custody or possession of the person for whose
3 benefit said writ is sued out, such claimant shall state
4 in writing the facts on which he relies with precision
5 and certainty ; and neither the claimant of the alleged
6 fugitive, nor any person interested in his alleged obli-
-7 gation to service or labor, nor the alleged fugitive,
8 shall be permitted to testify at the trial of the issue;
9 and no confessions, admissions or declarations of the

10 alleged fugitive against himself shall be given in evi-
-11 dence. Upon every question of fact involved in the
12 issue the burden of proof shall be on the claimant,
13 and the facts alleged and necessary to be established
14 must be proved by the testimony of at least two
15 credible witnesses, or other legal evidence equivalent
16 thereto, and by the rules of evidence known and se-

ll cured by the common law ; and no ex parte deposition
18 or affidavit shall be received in proof in behalf of the
19 claimant, and no presumption shall arise in favor of
20 the claimant from any proof that the alleged fugitive
21 or any of his ancestors had been actually held as a

22 slave, without proof that such holding was legal.

1 Sect. 7. If any person shall remove from the

2 limits of this Commonwealth, or shall assist in remor-
-3 ing therefrom, or shall come into the Commonwealth
4 with the intention of removing or of assisting in the

5 removing therefrom, or shall procure or assist in pro-
-6 curing to be so removed, any person being in the

7 peace thereof who is not “ held to service or labor b}
8 the “party” making “claim," or who has not “escaped
9 from the “party ” making “ claim, or whose “ service or

10 labor ” is not “due ” to the “party ” making “ claim,"
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11 within the meaning of those words in the Constitution
12 of the United States, on the pretence that such person
13 is so held or has so escaped, or that his “service or
14 labor” is so “ due,” or with the intent to subject him
15 to such “service or labor,” he shall be punished by a

16 fine not less than one thousand, nor more than five
17 thousand, dollars, and by imprisonment in the State
18 prison not less than one, nor more than five, years.

1 Sect. 8. Any person sustaining wrong or injury
2 by any proceeding punishable by the preceding section
3 may maintain an action and recover damages thereforJ o

4 in any court competent to try the same.

1 Sect. 9. No person, while holding any office of
2 honor, trust, or emolument under the laws of this Com-
-3 monwealth, shall, in any capacity, issue any warrant or
4 other process, or grant any certificate, under or by
5 virtue of an Act of Congress approved the twelfth
6 day of February, in the year one thousand seven
7 hundred and ninety-three, entitled “An Act re-
-8 specting fugitives from justice and persons escap-
-9 ing from the service of their masters,” or under or

10 by virtue of an Act of Congress approved the eigh-
-11 teenth day of September, in the year one thousand
12 eight hundred and fifty, entitled “An Act to amend,
13 and supplementary to, ‘An Act respecting fugitives
14 from justice and persons escaping from the service of
15 then - masters,’” or shall, in any capacity, serve any
16 such warrant or other process.

1 Sect. 10. Any person who shall grant any certifi-
-2 cate under or by virtue of the Acts of Congress men-

-3
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3 tioned in the preceding section shall be deemed to
4 have resigned any commission from the Common-
-5 wealth which he may possess, his office shall be
G deemed vacant, and he shall be forever thereafter
7 ineligible to any office of trust, honor or emolument,
8 under the laws of this Commonwealth.

1 Sect. 11. Any person who shall act as counsel or
2 attorney for any claimant of any alleged fugitive from
3 service or labor, under or by virtue of the Acts of
4 Congress mentioned in the ninth section of this act,
5 shall be deemed to have resigned any commission
6 from the Commonwealth that he may possess, and he
7 shall be thereafter incapacitated from appearing as
8 counsel or attorney in the courts of this Common-
-9 wealth.

1 Sect. 12. The two preceding sections shall not
2 apply to removal from judicial office; hut if either
3 of the actions there specified shall be performed by
4 any person holding judicialoffice under this Common-
-5 wealth, it shall be considered as a violation of good
6 behavior, as well as a reason for loss of public confi-
-7 deuce, and as furnishing sufficient ground, either for
8 impeachment, or for removal by address.

1 Sect. 13. Any sheriff, deputy sheriff, jailer, cor-

-2 oner, constable or other officer of this Commonwealth,
3 or the police of any city or town, or any district, county,
4 city or town officer, or any officer or other member of
5 the volunteer militia of this Commonwealth, who shall
6 hereafter arrest, imprison, detain or return, or aid in
7 arresting, imprisoning, detaining or returning, any
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8 person for the reason that he is claimed or adjudged
9 to be a fugitive from service or labor, shall be punished

10 by fine not less than one thousand, and not exceeding
11 two thousand, dollars, and by imprisonment in the
12 State prison for not less than one, nor more than two,
13 years.

1 Sect. 14. The volunteer militia of this Common-
-2 wealth shall not act in any manner in the seizure,
3 detention or rendition of any person for the reason
4 that he is claimed or adjudged to be a fugitive from
5 service or labor. Any member of the same who shall
6 offend against the provisions of this section shall be
7 punished by fine not less than one thousand, and not
8 exceeding two thousand, dollars, and by imprisonment
9 in the State prison for not less than one, nor more

10 than two, years.

1 Sect. 15. The governor, by and with the advice
2 and consent of the council, shall appoint in every
3 county one or more commissioners learned in the law,
4 whose duty it shall be, in their respective counties,
5 when any person in this State is arrested or seized, or
6 in danger of being arrested or seized, as a fugitive from
7 service or labor, on being informed thereof, diligently
8 and faithfully to use all lawful means to protect, de-
-9 fend, and secure to such alleged fugitive a fair and

10 impartial trial by jury and the benefits of the pro-
-11 visions of this act; and any attorney whose services
12 are desired by the alleged fugitive may also act as
13 counsel in the case.

1 Sect. 16. The commissioners shall defray all
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2 expenses of witnesses, clerks’ fees, and officers’ fees,
3 and other expenses which may be incurred in the
4 protection and defence of any person seized or ar-
-5 rested as a fugitive from service or labor; and the
6 same, together with the reasonable charges of the
7 commissioners for their services as attorneys and coun-
-8 scl in the case, shall be paid by the State treasurer,
9 on a warrant to be issued by the governor.

1 Sect. 17. No jail, prison, or other place of confine-
-2 ment belonging to or used by either the Common-
-3 wealth of Massachusetts or any county therein, shall
4 be used for the detention or imprisonment of any
5 person accused or convicted of any offence created
6 by either of the said Acts of Congress mentioned in
7 the ninth section of this act, or accused or convicted
8 of obstructing or resisting any process, warrant, or
9 order, issued under either of said Acts, or of rescuing,

10 or attempting to rescue, any person arrested or de-
ll tained under any of the provisions of either of said
12 Acts, nor for the imprisonment of any person arrest-
-13 ed on mesne process, or on execution in any suit for
14 damages or penalties accruing, or being claimed to
15 accrue, in consequence of any aid rendered to any es-
-16 caping fugitive from service or labor.

1 Sect. 18. Any person who is imprisoned, re-
-2 strained of his liberty, or held in duress, as a fugitive
3 from service or labor, under or by force of any claim,
4 order, warrant, certificate or other proceeding, pur-
-5 porting to be under or by virtue of any act of Con-
-6 gress whatever or otherwise, shall be entitled, as of
7 right and of course, to the writ of personal replevin,
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8 in the manner provided by the two hundred and
9 twenty-first chapter of the acts of this Common-

-10 wealth of the year one thousand eight hundred and
11 thirty-seven.

1 Sect. 19. The bond to be required of the plaintitf
2 in replevin, before his deliverance by the officer serv-
-3 ing the writ of personal replevin, as provided in the
4 preceding section, shall not exceed the sum of two
5 thousand dollars.

1 Sect. 20. In addition to the officers now empow-
-2 ered by law to serve the writ of habeas corpus and
3 the writ of personal replevin, said writs may likewise
•1 be served by any coroner of any county, or by any
5 constable of any city or town, wherein such service is
6 to be made.

1 Sect. 21. All the provisions of law as to the writ
2 of habeas corpus, heretofore existing and in force, so
3 far as applicable, and so far as not hereby changed,
4 shall apply to the cases arising under this act.

1 Sect. 22. Nothing in this act shall be construed
2 to apply to so much of the Act of the twelfth of Feb-
-3 ruary, one thousand seven hundred and ninety-three,
4 as relates to fugitives from justice.

1 Sect. 23. All acts or parts of acts inconsistent
2 with the provisions of this act are hereby repealed.

1 Sect. 24. This act shall take effect from and after
2 its passage.




