SENATE.... ■No. 25.

(£ommora»cciitl) of illassacljusctts.

In Senate,

February 18,

1858.

The Joint Special Committee, to whom was referred so much
of the Governor’s Address as relates to the consolidation of
the Courts of Probate and of Insolvency,

REPO RT:
That they have carefully considered the matter referred to
them, and are'of the opinion that the efficiency of that branch
of the public service, which concerns itself with the settlement
of estates in the court of probate and of insolvency, will be
promoted by the appointment of judges who shall exercise the
functions which now pertain to the offices of judge of probate
and judge of insolvency. And your Committee will respectfully submit the grounds upon which this opinion is based.
The judges of probate, in their respective counties, are 2iow
employed—even in the larger counties—but a very inconsiderable
portion of their time in the performance of their official duties.
The same is true, with the exception of the judge of Suffolk
county, of the judges of insolvency, in their respective counties. The business of the courts of probate and of insolvency
!s so much a matter of routine, demanding executive and
administrative, rather than judicial ability, that unless there
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be cases contested, it is generally disposed of at the regular
sessions in half a day.
This remark is especially true of the probate courts, where,
generally, estates are amicably settled by the parties interested,
and the service of the judge is simply ministerial, or rather
consisting of orders and decrees? which are made as a matter
of course. But proceedings in the court of insolvency, where
there is not unfrequently either proof or suspicion of fraud, are
often contested with energy and perseverance, and questions are
raised which demand for their satisfactory solution judicial
talent of a high order. One judge, therefore, beyond a doubt,
supposing that there is nothing in the intrinsic nature of the
duties to be performed which would make it impracticable to
annex the same to one office, would have ample time to administer the affairs of both courts. And if there be no difficulty
arising from the extent of the business to be performed, it is
clear that, the powers and duties of the offices of judge of probate and judge of insolvency are so nearly allied—so closely
resemble each other—no objection to their union can be made
on the ground of their incompatibility.
The judge of probate settles the estates of deceased insolvents ; the judge of insolvency settles the estates of insolvents,
who, though living in a physical sense, may be said to have
suffered a civil death when their estates, by operation of law,
are taken from them and appropriated to the benefit of their
creditors. In one case, the law sequesters the property on the
event of the death of the owner, in the other, upon the event
of the insolvency of the owner, and, in either case, the property
when seized upon and taken into the custody of the law, is
taken for the same object, viz.: to secure its distribution among
the creditors, heirs, or other parties entitled to the same. The
nature of the business, therefore, in the two courts, both of which
concern themselves principally with the settlement of estates,
though not identical, is in many respects analogous, and requires
in each case for its successful performance men of similar
tastes and habits.
The advantages, therefore, of consolidating the two offices of
judge of probate and judge of insolvency are too obvious to be
stated. By combining the two we shall be able to pay more
liberal salaries and thereby secure the services ot abler men.
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By conferring upon one judge the powers and duties which now
attach to the two offices of judge of probate and judge of insolvencyrespectively, we should add very much to the dignity and
responsibility of the office. The aggregate work to be done would
be so considerable as to require the judge to devote his whole time
and his best energies to its performance. Holding an office of
this nature, the importance of which* would be constantly
increasing with the perfection of a code which, from small
beginnings, has grown to be an important system, his ambition
would be to discharge its functions with ability and fidelity, and
achieve for himself an honorable position in this department of
the public service.
This subject did not escape the attention of the last legislature, and, in a carefully prepared report of the joint special
committee, upon a question similar to the one now under consideration, (Senate Doc. No. 19i,) the Committee say: That
there seems to be a peculiar fitness in assigning to the same
officers who settle the estates of deceased insolvents, the duty
of settling those living when insolvent, and that, by uniting the
two courts in all the counties, except perhaps Suffolk, the
duties could be well performed with less expense to the Commonwealth than in any other way, and yet with advantage to
the incumbent of the office.”
Admitting, however, that it is desirable to unite these offices,
the question arises, How shall this object be accomplished ?
Shall the jurisdiction of the judge of probate be conferred
upon the judge of insolvency, or shall the jurisdiction of the
judge of insolvency be conferred upon the judge of probate, or
“

shall a new office be erected with the functions of both ?
This question your Committee have carefully considered,
and, in view of the importance and responsibility which would
attach to the office with this twofold and extended jurisdiction,
they are clearly of the opinion that a new office should be
created and suitable persons appointed, with a special regard to
their aptitude and ability for this particular service. The offices
of judge of probate and judge of insolvency, as now constituted,
are offices of great dignity and importance, and are satisfactorily performed by the present incumbents. But it would bo only
to discredit ourselves, and not to honor them, to deny that,
with the increased pay which would be annexed to the new
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office, the State could probably command the services of a class
of men who would be better fitted to exercise this extended
jurisdiction, than any officers who were not appointed with
reference to their qualifications for these particular duties and
responsibilities.
But it is objected to the establishment of a new office, that
the office of judge of probate, as now constituted, is recognized
and perpetuated by the constitution, and therefore beyond the
competency of the legislature to essentially alter or abolish.
This objection your Committee respectfully submit is unsound,
and founded upon a misconception of the origin and nature of
the jurisdiction of the judge of probate, and of the object of
that provision of the constitution which refers to the judges of
probate of wills and the granting letters of administration. To
dispose of this objection satisfactorily it is necessary to look
briefly into the history of the office of the judge of probate and
to examine carefully that article of the constitution which
relates to this subject.
There was no provision in the colony charter for the erection
of courts of judicature or other judicial tribunals. The judicial, legislative and executive powers of the government, during
the colonial period, were principally vested in and exercised by
the same functionaries, viz. the governor and his assistants,
and the members of the general court. The probate of wills
and the granting letters of administration was conferred upon
and exercised by the county courts, in their respective counties,
with an appeal to the court of assistants. In 1685, after the
colony charter had been forfeited, Mr. Dudley, who was appointed
by the Crown president of the council for the government of
New England, assumed the jurisdiction of the probate ofwills
and granting administrations, and Sir Edmund Andros, who
succeeded him, exercised the same authority. The province
charter, which was granted in 1692 by William and Mary,
unlike the colony charter, contains an especial provision for the
establishment of judicial tribunals in the Province. It provides
that the great and general court, for the time being, shall forever have full power and authority to erect and constitute judicatories and courts of record, or other courts, which courts
shall hear, try and determine all actions, matters, causes, and
things whatsoever.” Notwithstanding this full and express
:

“

”

“
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grant of power to the general court to erect and constitute
such courts as the welfare of the Province might require, there
is another and distinct provision of the charter, —and the fact
is very significant,—which confers, not on the general court,
but on the governor and council, the power to do and perform
“all that is necessary for the probate of
and granting of
administrations.” It would seem from this, that in granting
this power it was not intended to establish a court as such.
There is no reference in the provincial statutes to a probate
court. The phrase “judge of probate occurs in the statutes of
the Province, but not the phrase probate court." By virtue
of the power contained in the Province charter, courts of judicature were established in the Province, and laws were passed
to define their jurisdiction and regulate their proceedings upon
sound principles of jurisprudence adapted to the advanced state
of society. But no legislation being necessary in order to give
effect to that provision of the charter, which conferred upon the
governor and council the power to admit the probate of wills
and grant letters of administration, we find that no statutes
existed establishing courts of probate or providing for the
appointment of judges and registers ■ of probate, till after the
adoption of the constitution of 1780. An Act which was passed
by the provincial legislature, for erecting county courts of probate was negatived by the king, and, the governor, with the
council, being the supreme ordinary, by virtue of that clause in
the charter which authorized them to do all that is necessary
for the probate of wills,” &c., established probate offices and
appointed deputies or surrogates in the different counties who
exercised jurisdiction in matters of probate. An appeal lay from
their decisions to the governor and council. After the appointment of these deputies, who were called judges of probate, some
Acts were passed by the legislature of the Province to regulate
their proceedings, but to show how irregularly and carelessly
the business of these courts were conducted, it is only necessary
to refer to the fact that the governor and council, who had the
final jurisdiction in all cases of probate, kept no separate record of
its doings distinct from the executive proceedings till 1760, which
was only twenty years before the adoption of the constitution.
The governor of that year treats it as a matter of surprise that
the rules of practice in matters of probate had so long remained
”

“

“
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vague and indeterminate, without a seal, record and rules or
even the common formalities of a judicial tribunal. (Record
of Supreme Court of Probate, vol. 1.) In this message, it is
observed that it is a civil law court and not a common law
court, and that the deputies, or judges of probate, as they were
called in the comities, had been appointed from time to time,
by virtue of the power of delegation which is incident to every
civil law court and by virture of the words in the charter “all
that is necessary.” Yet as to remedying the defects pointed
out by the governor, little more was done, and that not by the
general court, but by the governor and council, than to establish a register, provide a seal and fix the times of holding the
sessions for the hearing of appeals. Such was the system which
existed in this Commonwealth at the time of the adoption of
the constitution, and which from the date of the provincial
charter, in which it had its origin, had been independent of the
legislature. Did the framers of the constitution by recognizing
the office of judge of probate, intend to adopt and perpetuate
this system ?
The article of the constitution which relates to this subject
(chap. 3, art. 4,) is in these words, The judges of probate of
wills and for granting letters of administration, shall hold jheir
courts at such place or places, on fixed days, as the convenience
of the people shall require. And the legislature shall, from
time to time, hereafter, appoint such times and places; until
which appointments, the said court shall be holden at the times
and places which the respective judges shall direct.”
It may be contended by the opponents of this measure, that,
by force of this provision, the probate court is made a constitutional court. But such a proposition cannot stand, when
opposed to the history of the office of the probate judge in the
provincial period of our government. It cannot be that our
ancestors, by incorporating this provision into the constitution,
intended to perpetuate specifically a particular institution which
no law of the general court had established, which, by the
province charter—antecedent to all the laws of the province—was placed exclusively in the hands of the governor and council, who for nearly a century had exercised this power through
their deputies in the several counties; the only act of the general court, which had attempted to provide for the establishment
“
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of county courts of probate having been negatived by the king,
an institution which, as late as 1760, is described by the governor as destitute of the common formalities of a judicial tribunal —governed, so far as it was governed at all, by the rules of
the civil law, with no code to regulate its proceedings and no
rules to define its practice. It is too absurd to be believed. No
such solecism could have existed in any government. Even
after the adoption of the constitution, when our laws were
revised by the legislature, the subject of the probate laws
received but little attention. Hon. Daniel A. White, who for
many years was a distinguished judge of probate in Essex county,
in a view of the jurisdiction and proceedings in the courts of probate, in refering to this subject says; “As the manner and forms
of proceeding in the probate court had never been subjects of
statute regulation, the legislature did not now dkect their particular attention to them; nor to the inquiry, how far the
usages, which prevailed in these courts, were conformable to
the requisitions of law.”
But if there were no historical argument to aid them, your
Committee would have no doubt of the true meaning of this
provision. The clause in question contains no words of creation or perpetuity. It does not declare that there shall be
judges of probate, or that the probate court, as there constituted,
shall be perpetuated. .It simply provides, in effect, that whatever civil functionaries shall, for the time being, exercise the
power of admitting the probate of wills and granting administrations, shall hold their courts at fixed times. It proceeds upon
the ground that, in every community which is governed by some
principle of jurisprudence, there must be some officers whose
especial duty it is to administer matters of probate. In referring to this class of officers it uses the terms which were applicable to the existing state of things. It recognizes the judges
of probate, but such recognition is only introductory to the
statement of the primary object of the provision, which is to
establish fixed times and places for holding the courts where
the probate business is administered. Under the provincial
charter, the people of the Province had suffered great inconvenience from the custom which had prevailed with the judges
of probate, who had been appointed by the governor and council, of holding their courts at such times as might suit their
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own will and pleasure. It was to remedy this evil that the provision in question was adopted. This seems to have been the
view which Chief Justice Shaw took of this subject in the trial
of Judge Prescott, (Prescott’s Trial, 72.) In this case, after
referring to a law of the province which attempted to establish
fixed times for holding the probate courts, he says, “that this
provision was considered to he of so much importance that a
similar one was inserted in the constitution.”
The constitution (chap. 3, art. 5,) provides that the governor
and council shall hear and determine all appeals from the
judges of probate, until the legislature shall by law make other
provisions; which clearly implies that the legislature would
revise and recast the system of proceedings, which, up to that

time, had prevailed in the administration of probate matters. This Is hardly consistent with the idea that the people,
in adopting the constitution, intended to perpetuate the particular system of probate courts which was then in use. This
provision is important in another aspect. We have seen that
the judges of probate, as they were called, were, in fact, at the
time of the adoption of the constitution, mere deputies, depending for their official existence on the will and pleasure of the
executive, and liable to lose their commissions at any moment.
They were entirely independent of the general court, not only
in regard to the mode of their appointment, but also in regard
to the mode of their compensation, which, instead of being fixed
by standing laws, was regulated by fees which no law of the
province had sanctioned or prescribed. An appeal lay to the
governor and council, which was, in effect, a supreme court of
probate. This right of appeal in matters of probate was, by
the constitution, to stand until the legislature made other provisions. The governor and council therefore was, by virtue of
the constitution, a supreme court of probate. If, therefore,
the opinion of those who assert that the offices of the judges of
the probate in their several counties are constitutional offices, be
sound, we have this anomaly, viz.; that thelegislature could abolish the supreme court of probate, but not the inferior courts
dependent thereon, and the further anomaly, that the judges of
the supreme court of probate, viz.: the governor and council,
instead of holding their offices during good behavior, were liable to be removed at every popular election, while their subor-
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dinates, viz.: the judges of probate in their respective counties,
could not be removed by either the people or the legislature.
The constitution does not, strictly speaking, recognize the
office of the judge of probate as a specialty. There are no
words which import that there shall he an office, whose specific
and exclusive function shall be to admit wills to probate and
grant letters of administration. Any officers, no matter what
may be their other duties, who are invested with this function,
would satisfy the phraseology of the constitution. But, supposing that it did recognize the specific office, it will not do to
argue that the constitution, in recognizing an office, and contemplating its future existence, thereby intends to perpetuate it.
Such an argument would prove too much. The constitution
recognizes the offices of attorney-general, commissary-general,
notary public, naval officers, and provides for their continuance,
hut it will not be contended that it would be incompetent for
the legislature to abolish these offices.
When the constitution intends to establish an office, it uses
express words.
There shall be a supreme executive magistrate,” &c., (chap. 2, art. 1) ; again, there shall be annually
elected a lieutenant-governor,” &c., (chap. 2, sect. 2, art. 6.)
It may be said that this mode of reasoning would justify the
abolition of the supreme judicial court, as that is not established as a perpetuity by any express words of the constitution.
The -case of the supreme court your Committee think may well
stand upon reasons peculiar to itself. We are not, however,
considering the power of the legislature over our highest judicial
tribunal, which is, by the constitution, invested with extraoxdinary functions, and is, by the fundamental law of our State
organization, an integral and necessary part of our government,
but the somewhat anomalous proposition, that the full and unlimited power which inheres in the very nature of the supreme
legislative power of any government, and is, by the constitution, in express terms, (ch. 1, sect. 1, art. 3,) conferred upon
the general court, of erecting and constituting such judicatories
and courts of record, for the trying and determining of all
causes and things whatsoever, as in the judgment of the legislature may be expedient, does not apply,—because of an implied
restriction upon that power, to the courts of probate, although
the same are inferior judicial tribunals. If such a restriction
“

“

-
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had been intended, it would not have been left to implication.
The mere statement of this proposition is sufficient to refute it.
If any doubt existed in regard to this matter, it was fully
removed by the decision of the supreme court in Durham v.
Ames,” reported in the Law Reporter for May, 1857. So much
for the objection to the constitutionality of the plan recommended by your Committee, which, considering the importance
of the measure proposed, they hope they have answered fully
and satisfactorily.
In the Bill which accompanies this Report, provision is made
for the appointment of only one judge in each county. It
appears by the returns of the judge of insolvency for the county
of Suffolk, that,[of all the cases which have been entered in this
court since it was organized, nearly one-third are cases of insolvent debtors who do not reside in the county of Suffolk. Of
this third, nearly all are cases of debtors who reside either in Middlesex or Norfolk, principally in Middlesex, both of which counties are, geographically, so near to Boston, that creditors who
reside or do business in the city, could attend court there, at
Cambridge or Roxbury, for instance, without inconvenience.
By the operation of the present law, the insolvency court for the
county of Suffolk is over-worked, and the courts for Middlesex
and Norfolk escape with less than their legitimate share of business. To remedy this disproportion, the Bill provides that the
judge of probate and insolvency, in each county respectively,
shall have exclusive jurisdiction of all cases of insolvent debtors
who reside in their respective counties. This will equalize the
business in the larger counties, and save the necessity of more
than one judge of probate and insolvency in the county of Suffolk ; a point which it is very desirable to attain, in order to
save expense and preserve the symmetry of the Bill.
The Bill also provides, with a view to relieve the business of
the insolvent courts, that the preliminary oath which is required
of the creditor in support of his claim, may be, in all cases,
administered by a justice of the peace. This, your Committee
think, will tend very much to facilitate the routine of business
in the insolvent courts, especially in Suffolk, where generally
nearly all the creditors live within five miles of the place where
the court is held, and arc therefore obliged, by the present law,
to be personally present at the first, 01' some subsequent meet“
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ing, and take the oath in support of their respective claims.
By this provision, the judge will avoid the labor of a mere ministerial service, and have more time to devote to the important
duties of his office.
The work of the register, in the courts of probate and of
insolvency, where a large part of the business relates to matters executory, is much more laborious than that of the judges.
Your Committee are satisfied from the information which they
have obtained from the judges and registers, and other persons
familiar with the details of the register’s office, that it would be
absolutely impracticable for one man, in the larger counties, to
perform the duties which now devolve upon the registers of
probate and of insolvency respectively. In the smaller counties they think one register would be sufficient. The Bill therefore provides for the appointment of one register in each county,
and, to meet the exigencies in the larger counties, provision is
made for the appointment of assistants. The present registers
of probate and of insolvency are to remain in office until the
first Wednesday of January next. This will give the judges,
who may be appointed under this Act, an opportunity to become
somewhat acquainted with the routine of business in both courts,
before registers are elected who may bring to the discharge of
the duties little or no practical knowledge of the details of their
office. And in courts of this kind whose functions are, to a
large extent, ministerial as well as judicial, the despatch and
regularity of business depend very much on the practical skill
and knowledge of routine which the officers possess.
The code of laws, which is now administered in the court of
probate and insolvency, is, in some respects, defective ; but your
Committee have not considered it within their competence to
propose any modification of the existing laws, except such as are
necessary to give effect to the object of the Bill. The courts of
probate and of insolvency, if this Bill becomes a law, will remain
as they are now established. The course of proceedings and
the rules of practice, which now obtain in these courts respectively, will continue unchanged.
The tabular statements, which are appended to the Report, are
designed to exhibit, by comparison, the saving of expense to
the State, which will result from the adoption of the plan which
your Committee recommend. It appears from an inspection of
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these tables, that the whole amount which would be saved
annually, will be $8,425, which, in itself, is no inconsiderable
item. But to appreciate fairly this financial consideration, it
should be stated that the judges and registers, in the larger counties, are dissatisfied with their present compensation, which, as
the two systems of probate and insolvency are now administered, is clearly inadequate. And unless some change is made
in the mode of administering the business of these courts, the
salaries of these officers would have to be increased. By the
system proposed these courts are relieved of considerable labor,
and if a law be framed at this session, which it probably will,
to provide for an easy mode of proving the record in the court
of insolvency, your Committee think that the salaries which
are stated in the Bill will be satisfactory to the incumbents of
the offices of judge and
respectively, and prevent the
necessity of any increase.

By order of the Committee,

E. F. STONE, Chairman.
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Salaries of Judges.
-

COUNTIES.

Barnstable,
Berkshire,

Bristol,
Dukes,
Essex,

.

Present Probate.

.

.

...

....

....

Frankltn,

...

Hampden,

Hampshire,
Middlesex,
Nantucket,

...

.

.
.

...

.

.

.

Norfolk

Plymouth,

Suffolk,

....

Worcester,
Totals,

...

...

.

.

.

,

Aggregate of
present Salaries.

Proposed

consolidated
Salaries.

$5OO 00

$3OO 00

$BOO 00

$7OO 00

425 00

500 00

925 00

800 00

500 00

700 00

1,200 00

1,100 00

150 00

150 00

150 00

....

.

lresent
Insolvency.

-

800 00

1,000 00

1,800 00

1,500 00

300 00

300 00

600 00

600 00

350 00

500 00

850 00

800 00

300 00

400 00

700 00

650 00

800 00

1,200 00

2,000 00

2,000 00

200 00

200 00

400 00

300 00

600 00

900 00

1,500 00

1,400 00

500 00

700 00

1,200 00

1,000 00

900 00

2,500 00

3,400 00

3,000 00

800 00

1,100 00

1,900.00

1,800 00

$7,125 00

$10,300 00

$17,425 00

$15,800 00

Amount saved in the

Judges’

salaries, $1,625.

14

CHANGE OF JURISDICTION

[Feb

Salaries of Registers.
.

x

Present

COUNTIES.
„

Present
Insolvency.

Probate.
,

,

Aggregate of

Proposed

Proposed

present

Consolidated

Salaries of

Salaries.

Salaries.

Ass't Registers.

Barnstable,.

.

$550 00

$3OO 00

$B5O 00

$7OO 00

Berkshire,

.

COO 00

400 00

1,000 00

800 00

800 00

500 00

1,300 00

1,800 00

275 00

275 00

Dukes,
Essex,

...

.

Franklin,

Hampden,

Middlesex,
Nantucket,

.

1,500 00

900 00

2,400 00

1,500 00

.

.

450 00

300 00

750 00

700 00

.

600 00

400 00

1,000 00

800 00

.

450 00

300 00

750 00

750 00

1,500 00

1,100 00

2,600 00

1,500 00

300 00

100 00

400 00

800 00

900 00

1,700 00

1,000 00

700 00

500 00

1,200 00

1,000 00

2,000 00

3,000 00

5,000 00

3,000 00

1,500 00

1,500 00

1,100 00

2,600 00

1,500 00

1,000 00

.

Suffolk,

.

Worcester,
Totals,

.

.

.

.

...

Plymouth,

-

.

Hampshire,.

Norfolk,

275 00

...

.

.

.

.

.

.

.

.300

. $12,025 00 $6,800 00 821,825 00 $15,725

I

1

Bristol,

.

I

Amount saved in the Registers’ salaries, §l,BOO.

$BOO 00

1,000 00

00
600 00
-

00j

|

$4,300 00
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In the Year One Thousand Eight Hundred and Fifty-

Eight.

AN ACT
To change the Jurisdiction in matters of Probate and of

Insolvency.
Be it enacted by the Senate and House of Representatives, in General Court assembled, and by the authority of
the same, as follows
:

1
2
3
4
5
6
-7
8
-9
10
11

Sect. 1. The office of judge of probate of wills
and for granting letters of administration, and the
office of judge of the court of insolvency, as the same
are now established by law in-each of the respective
counties of the Commonwealth, are hereby abolished,
and there shall be in each county of the Commonwealth a suitable person, learned in the law, appointed
and qualified in the manner prescribed by the constitution to be the judge of probate of wills, and for

granting letters of administration, and to be the judge
of the court of insolvency for such county, who shall
12 be called the judge of probate and insolvency, and
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13 as vacancies shall occur, the same shall be filled in
14 the manner prescribed in the constitution for appoint-15 ing and commissioning judicial officers.
Sect. 2. All the jurisdiction and authority that
1
2 the judges of the probate of wills, and for granting
3 letters of administration now by law have and exer-4 cise, shall be transferred to, and vested in, the judges

6
-7
8
9

of probate and insolvency, and all the provisions of law
that now apply to the judges of probate in their respective counties, shall apply in like manner to the
judges of probate and insolvency, except so far as the
same may be by this act modified or repealed.

1
2
-3
4
-5
6
7
8
9

Sect. 3. All the jurisdiction and authority which
the judges of insolvency now, by lav/, have and exercise shall be transferred to, and vested in, the judges
of probate and insolvency, appointed under the provisions of this act; and all the provisions of law which
now apply to the judges of insolvency, shall apply in
like manner to the judges of probate and insolvency,
except so far as the same may be by this act modified
or repealed.

1
2
3
4
5
6
7
8
9

Sect. 4. At the annual election in November, in
the year one thousand eight hundred and fifty-eight,
and at the annual election in November of every fifth
year thereafter, the legal voters of the several cities
and towns in each county shall choose by ballot for
their respective counties, a register of probate and
insolvency, who shall act as register of the court of
probate, and of the court of insolvency, within and
for the county for which he shall be so chosen. The
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10 registers of probate and insolvency so elected, shall be
11 sworn, and shall hold their offices respectively from
12 the first Wednesday of January next following said
13 annual election in November, excepting as hereafter
14 provided.
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Sect. 5. The offices of register of probate and of
register of insolvency respectively, in the several
counties, as they now exist, shall, on the first Wednesday of January, when the registers of probate and
insolvency shall enter upon the discharge of their
respective duties, be abolished, and all the provisions
of law which now apply to the registers of probate
and the registers of insolvency respectively, in the
several counties, shall apply in like manner to the
registers of probate and insolvency in their respective
counties, except so far as the same may be modified
or repealed by this act.
Sect. 6.

The judge of probate and insolvency in
each of the several counties of Suffolk, Middlesex,
Worcester, Essex and Norfolk, may appoint some
suitable person to act as assistant-register of probate
and insolvency in his respective county, who shall
hold his office, subject to be sooner removed by the

judge, for the term of three years from the time of
his appointment; he shall perform his duties under
the direction of the register of probate and insolvency,
and shall be sworn to the faithful discharge of his
duties, and shall pay over to the register all fees and
sums received by him as his assistant, to be accounted
13 for according to law.
2
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Sect. 7. Such assistant-register may authenticate
2 papers, and perform such other duties of the register
3 as shall not be performed by him; and in case of the
4 absence, neglect, removal, resignation or death of the
5 register, may complete and attest any records remain-6 ing unfinished, and act as register until a new register
7 be qualified.
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Sect. 8. The said registers and assistant-registers
of probate and insolvency, respectively, shall each
give a bond to the treasurer of the Common-wealth, in
a sum not less than five hundred dollars, and not
exceeding five thousand dollars, as shall be ordered
by the judge of probate and insolvency, with one or
more sureties, to be approved by the judge, with
condition for the faithful discharge of the duties of
their respective offices.
Sect. 9.
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ministered by a justice of the peace, provided that the
judge before whom the proceedings are pending may,
at any time, require the personal appearance in court
of any party making such affidavit, to be further
interrogated, on oath.
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Sect. 10. The judges of probate and insolvency
in the several counties, shall have original and exclusive jurisdiction of all cases of insolvent debtors, who
reside within their respective counties, and shall desire
to take the benefit of the acts for the relief of insolvent debtors; provided, that when a partnership is
insolvent, consisting of two or more partners who

The preliminary oath, now required by
law to be taken by the creditor, in proof of his claim
against the estate of the insolvent debtor, may be ad-
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may reside in different counties, the judge of probate
and insolvency, within whose county either one of the
partners may reside, may on the petition of either
one of the partners, or of any one of the creditors of
12 the partnership, take jurisdiction and issue a warrant
13 under the provisions of the acts for the relief of insol-14 vent debtors.
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The judges of probate and insolvency
the
several
counties in the Commonwealth are
in
hereby authorized, in addition to the places established by law, to hold their courts of insolvency at
such fixed times and places, as may best promote the
convenience of the public.
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The provisions of the one hundred and
seventy-third chapter of the acts of the year one
thousand eight hundred and fifty-six, which now
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Sect. 11.

Sect. 12.

apply to registers of probate shall, as far as the same
may be applicable, hereafter apply to the registers of
probate and insolvency, who may be elected and qualified under the provisions of this act.
The several judges of probate and insolvency, appointed under the provisions of this act, shall
receive for their services, annual salaries, to be paid to
them respectively out of the treasury of the Commonwealth in quarterly payments, on the first days of January, April, July and October, and in the same proportion for every part of a year, to wit:
The judge of probate and insolvency for the county
Sect. 13.

—

of Suffolk, the sum of three thousand dollars;
The judge of probate and insolvency for the county

11 of Midddlesex, the sum of two thousand dollars;
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The judge of probate and insolvency for the county
12
13 of Worcester, the sum of eighteen hundred dollars;
14
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The judge of probate and insolvency for the county
of Essex, the sum of fifteen hundred dollars;
The judge of probate and insolvency for the county
of Norfolk, the sum of fourteen hundred dollars
The judge of probate and insolvency for the county
of Bristol, the sum of eleven hundred dollars;
The judge of probate and insolvency for the county
of Plymouth, the sum of one thousand dollars;
The judge of probate and insolvency for the county
of Berkshire, the sum of eight hundred dollars;
The judge of probate and insolvency for the county
of Hampden, the sum of eight hundred dollars;
The judge of probate and insolvency for the county
of Barnstable, the sum of seven hundred dollars;
The judge of probate and insolvency for the county
;

29 of Hampshire, the sum of six hundred and fifty dol-30 lars;
31
The judge of probate and insolvency for the county
32 of Franklin, the sum of six hundred dollars;
33
The judge of probate and insolvency for the county
34 of Nantucket, the sum of three hundred dollars;
35
The judge of probate and insolvency for the county of
36 Dukes county, the sum of one hundred and fifty dollars.
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Sect. 14. The several registers and assistant-registers of probate and insolvency, appointed under the
provisions of this act, shall receive for their services,
annual salaries, to be paid to them respectively, out
of the treasury of the Commonwealth, in quarterly

payments, on the first days of January, April, July
and October, and in the same proportion for any part
of a

year,

to wit:

—
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The register of probate and insolvency for the
county of Suffolk, the sum of three thousand dollars
The assistant-register for the county of Suffolk, the
sum of fifteen hundred dollars;
The register of probate and insolvency for the
county of Middlesex, the sum of fifteen hundred dol-

9
10
11
12
13
-14 lars;
15 The assistant-register for the county of Middlesex,
16 the sum of one thousand dollars;
The register of probate and insolvency for the
17
18 county of Worcester, the sum of fifteen hundred dol-19 lars
20
The assistant-register for the county of Worcester,
21 the sum of one thousand dollars;
22 The register of probate and insolvency for the
23 county of Essex, the sum of fifteen hundred dollars;
The assistant-register for the county of Essex, the
24
25 sum of eight hundred dollars
26 The register of probate and insolvency for the
27 county of Norfolk, the sum of one thousand dollars;
28
The assistant-register for the county of Norfolk,
29 the sum of six hundred dollars;
30
The register of probate and insolvency for the
31 county of Bristol, the sum of thirteen hundred dol-32 lars;
83
The register of probate and insolvency for the
34 county of Plymouth, the sum of one thousand dol-35 lars;
36 The register of probate and insolvency for the
37 county of Hampden, the sum of eight hundred dol-38 lars;
39 The register of probate and insolvency for the
40 county of Berkshire, the sum of eight hundred dol-41 lars;
;

;

;
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The register of probate and insolvency for the
county of Hampshire, the sum of seven hundred and

fifty dollars;
The register of probate and insolvency for the
county of Franklin, the sum of seven hundred dollars;
The register of probate and insolvency for the
county of Barnstable, the sum of seven hundred dol-

lars;

The register of probate and insolvency for the
county of Nantucket, the sum of three hundred dollars;
The register of probate and insolvency for the county
of Dukes county, the sum of two hundred and seventyfive dollars.

Sect. 15. This act shall take effect on the first
day of July next, except as to that part which provides for appointing and qualifying the judges of the
court of probate and insolvency, which part shall take
effect thirty days from the passage hereof.

