
HOUSE.....No. 114.

House op Representatives, February 28, 1861.

The Committee on the Judiciary who were instructed by an
Order of the House, of January 10th, to inquire into the
expediency of providing for the inspection of liquors,—sim-
plifying the process of search and seizure of liquors unlaw-
fully kept, &c., —making the penalty for violation of the law
concerning liquors, imprisonment, in all cases,—and of
enacting a stringent license law and submitting the question
of “ prohibition ” or “license” to the people, have had these
several subjects under consideration, and ask leave to submit
the following

The first branch of the inquiry relates to a rigid inspection
of the quality of all kinds of liquors kept on hand as merchan-
dise or intended for sale within the State. It is deemed
impracticable to attempt such legislation. In the meaning of
the existing law of the Commonwealth, all liquors, by whom-
soever, held as merchandise, are so held either lawfully or
unlawfully. If unlawfully held, they are already under the
condemnation of the law and liable to be seized ps such. To
provide for their inspection would be to sanction the keeping of
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an article contraband. If lawfully held they must be comprised
under one of two descriptions, namely, sucb as are in the bands
of the properly constituted agents, or such as, being in the
original package or cask, are beyond the jurisdiction of State
legislation, in accordance with the laws of the United States
and are specially exempt by the local law- The inquiry cannot,
of course, be understood to refer to liquors in the hands of the
agents, for the purity of which sufficient laws are already in
force. As to liquors in the original package, ifindeed it be in
law competent for the legislature to interfere in any respect,
it would seem impracticable to provide for their inspection. A
moment’s consideration of the condition in which they are
kept, either in casks or in original packages, suggests the
difficulty of obtaining access to them for purposes of inspection
and authoritative test.

The second division of the Order relates to simplifying the
process of search and seizure, manner of complaints, and forms
of warrants, and also to “ making the penalty of violation of
the law imprisonment in all cases.”

In regard to the first of these points, the Committee are fully
convinced that no legislation can remedy all the difficulties
which arise in the course of experience and practice. The forms
of the processes have already been well considered by the legis-
lature, having the aid of experienced and expert prosecuting
officers, and in the main, it is believed that no essential improve-
ment could now be made. Doubtless further practice may
hereafter suggest additional forms for the more complete
enforcement of the laws ; but the Committee do not learn
from the officers of the government, that any amendments
in this respect are at present demanded. The process of
complaint and warrant for search and seizure is one of
great delicacy, and the forms given in the General Statutes
have been framed after the most careful and mature con-
sideration. The very obstacles to a complete enforcement
of this branch of the law require such detail and circumstan-
tiality in the complaint and warrant as to render further simpli-
fication unattainable. The defects arc not in the law, but in
the nature of the thing itself. Search and seizure, when
applied to intoxicating liquors, are at all times surrounded by
difficulties more or less considerable, against which no skill or
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foresight of the attorney and the magistrate can provide a
remedy. It is in consequence of the provision of the constitu-
tion, which holds out the most ample protection to the citizen
against the seizure of his property under a search warrant,
unless by special designation, that so many of the procedures
under this process are found defective. Legislation cannot
perfect them. Whenever the article under contraband can
be sufficiently designated and identified, the constitution is
satisfied and the present statutes are ample ; but if the subject
of the complaint cannot be thus distinctly designated, the
deficiency lies not in the law but in the imperfect knowledge of
the complainant, which must also, of necessity, extend to the
magistrate and the officer. For this imperfection the Committee
conceive that the legislature is not responsible, and is unable to
furnish a remedy.

Concerning the second clause of this portion of the Order,
to wit, that relating to making the punishment for violation of
the law imprisonment, in all cases, it is perhaps sufficient to
refer to the law itself which already makes the punishment im-
prisonment and fine. The Committee are not quite sure that
they apprehend the point of the inquiry in this respect. The
punishment is already imprisonment; it is also fine. This
point of the inquiry would seem therefore doubly satisfied by
the existing law. On the other hand, it has been suggested by
some of the prosecuting officers that the punishment for the
first offence should be in the alternative, fine or imprisonment;
and this has much to recommend it to favor, since it is the
opinion of the attorneys ofthe government, so far as ascertained,
that an alternative punishment in cases of first offence might
result in a more effective administration of the law. It appears
that under the provisions now in force, applications are con-
stantly made for the clemency of the courts, and being sup-
ported by the sanction of the district-attorneys arc very gene-
rally successful. The certainty of punishment thus fails to
impress the community, and the law loses much of its efficacy.

Following the suggestions received from the officers of the
government, and believing that a greater degree of certainty
will be imparted to the administration of the law, the Com-
mittee recommend the passage of the accompanying section,
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which will, if adopted, make the punishment for a first offence
fine or imprisonment.

The third division of the Order suggests inquiry as to the
enactment of a “ stringent license law,” and the submission to
the people (of the cities and towns) of the question, to be
stated to them as “Prohibition” or “ License.” The Commit-
tee deem the question of a license law to have been settled by
the policy of the State and in the convictions of its people.
It has at times been suggested that a license law should be
permitted in one or more of the cities, if they should desire it,
while other portions of the State should continue under the
existing laws concerning this subject matter. In the opinion
of the Committee there would be grave objections against a
system of criminal law varying according to the whims of dif-
ferent communities. The system would be destitute of uni-
formity, would lose much of its moral power, and could hardly
fail to excite jealousies among the people and to embarrass the
courts. But beyond this mode of reasoning, it may be taken
to be the solemnly declared judgment of the people of the
Commonwealth that the principle of licensing the traffic
in intoxicating drinks as a beverage, and thus giving legal
sanction to that which is regarded in itself an evil, is no longer
admissible in morals or in legislation. Many years have
elapsed since this conclusion was definitely recorded upon the
statute book. At times and in certain places, the question of
returning to a license system has been agitated; but there is no
evidence to support a belief that the well-considered opinions
of any considerable number of persons tend towards such a
reaction. The license system, formerly in operation, was the
source of insoluble embarrassments among casuists, legislators,
courts and juries. A return to it now would re-open an agita-
tion long since happily put to rest; it would invade the moral
convictions of great numbers of our people; it would revive
the opprobrium which public sentiment always adjudges to a
monopoly established by law, rendered all the more intense
by the offensive nature of the business thus supported by the
sanction and protection of the legislature. The Committee do
not believe that it is possible, at this day, that the decision
of this question in the minds of the inhabitants of Massachusetts
can be revoked.
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The Committee have had referred to them an Order of the
House, of January 17, (offered by Mr. Hyde, of Newton,)
directing inquiry as to the expediency of restoring the pro-
vision of the General Statutes relating to single acts of
drunkenness, and several petitions in support of this proposition
have also been referred to them. The law referred to was
repealed by the Acts of 1860. Prom numerous sources of
information, intelligence comes to the Committee, adverse to
the legislation last named. The change has not resulted as
was anticipated. Under the provision which authorized the
arrest and punishment of persons found intoxicated in public
places, the officers of the law were enabled, in many instances,
to obtain disclosures as to the sales. This advantage has been
lost by the repeal. Drunken persons can now in a measure
defy the police authorities, and at the same time offend against
that sense of decency which is one of the safeguards of public
virtue. All who thus expose themselves in public places, and
in a manner revolting to the community, ought to be removed
from gaze, by prompt and decisive process of law. The Com-
mittee accordingly report a section, meeting this requisition,
and repealing the Act of 1860.

The Committee also report a provision authorizing certain
administrative officers of the law to sell liquors at auction,
under proper restrictions. Such a provision was enacted in
1858, and appears by some inadvertance to have been over-
looked in the revision of the general laws.

The Committee also report a section to remedy a defect in
the present law as to the right of the State Liquor Com-
missioner, to recover of the towns for sales of liquors made in
conformity with the law. They further report a section
increasing the commissions to be allowed to the Commissioner,
believing for the reasons set forth in the last annual report of
that officer, and more fully explained by him to the Committee,
that his present compensation is by no means adequate.

Per order,

A. H. BULLOCK, Chairman.
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In the Year One Thousand Eight Hundred and Sixty-
One.

AN ACT
In relation to the Sale of Intoxicating Liquors.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and hi/ the authority of
the same,

as follows :—-

1 Sect. 1. No sheriff, deputy-sheriff, constable, or

2 coroner, and no executor or administrator, and no

3 assignee of any insolvent debtor, lawfully appointed,
4 shall be liable to any penalty under any act or law of
5 this Commonwealth concerning the manufacture and
6 sale of spirituous and intoxicating liquors: provided,

7 his, her, or their doings and proceedings are lawfully
8 done, after the passage of this act, pursuant to the
9 lawful order, command, direction, judgment, decree,

10 or warrant, of any court or other legal tribunal, having
11 lawful jurisdiction in the premises; and provided, that
12 nothing herein contained shall authorize the sale of
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13 any spirituous or intoxicating liquor for any other
14 purposes than are authorized by the eighty-sixth chap-
-15 ter of the General Statutes, or shall authorize any
16 officer, executor, administrator, or assignee to sell any
17 spirituous or intoxicating liquors otherwise than by
18 public auction.

1 Sect. 2. The thirtieth, thirty-first, thirty-fourth,
2 and thirty-seventh sections of the eighty-sixth chapter
3 of the General Statutes are hereby so amended that
4 for the first violation the penalty shall be either the
5 fine or the imprisonment therein severally specified, or
6 both, in the discretion of the court.

1 Sect. 3. The one hundred and sixty-sixth chapter
2 of the acts of eighteen hundred and sixty, entitled
3 “An Act in relation to single acts of drunkenness,”
4 is hereby repealed.

1 Sect. 4. If any town or city or their agent shall
2 refuse or neglect to pay on delivery for the liquors
3 ordered by them of the state commissioner, pursuant
4 to the eighty-sixth chapter of the General Statutes,
5 such town or city shall be liable to the commissioner
6 for the full value of the bill of purchase with interest
7 from the date thereof.

1 Sect. 5. The third section of the eighty-sixth
2 chapter of the General Statutes is hereby so amended
3 that all sales made by the commissioner in less quan-
-4 tity than the original package, shall be made at a
5 price not exceeding an advance of seven and one-half
6 per cent, upon the actual cost, together with the cost
I of the analysis.




