
HOUSE....:No. 11T.

House of Representatives, March 1,1861.

The Committee on the Judiciary, to whom was referred the
Petition of the City ofBoston for a Betterment Law, together
with the Remonstrances of David Sears and fifteen others,
and of William Minot and eight others, citizens of Boston,
against the passage of such law,

That the City of Boston has for fifteen years past, through
its authorities, applied for the enactment of such a law. The
fact that so many successive city governments, composed of indi-
viduals of different political views, and of every variety of
occupation, have concurred in the opinion that such a law was
necessary, is entitled to have great weight in the consideration
of this question. The fact also that the proposed law is
designed to operate only upon the citizens of Boston makes the
expressed opinions and the action of the city authorities upon
the subject, very persuasive reasons for granting such a request,
if no great legal or other objection can be shown to exist.

The Committee accordingly, in order to obtain as far as
possible the opinions of the people of Boston upon the subject,
and especially to give all opponents of the law an opportunity
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to make known their objections, immediately upon the refer-
ence of the petition to them, directed the city of Boston to
cause to be published an advertisement of the time when, and
place where the petitioners would be heard, and that then all
persons desiring to be heard in opposition to the petition might
appear to be heard also. These notices were duly published
and gave ample time for all persons to appear who desired so
to do.

In fact, however, very few persons did appear either as re-
monstrants to this House, or at the hearing.

The remonstrants and the city were heard by counsel
The Committee are of opinion that the general feeling of the

citizens of Boston is in favor of the proposed law, certainly not
opposed to giving it a fair trial. The city government also
desired that such an act, if passed, should not go into effect
until it was submitted to the citizens for adoption.

The chief objection urged against the proposed law, was that
it would not be constitutional. Without deciding that ques-
tion, the Committee only say that were they satisfied such was
the case, they could not report a bill.

In view of all these considerations, the Committee have
thought their duty to the House would be best performed by
drafting a Bill, so guarded, as to protect, as far as possible, all
the rights of the citizens, and by reporting the same to the
House for its consideration.

They submit the accompanying Bill.

For the. Committee,

U. JEWELL.
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AN ACT
Relating to laying ont, altering or discontinuing Streets

in tire City of Boston.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled

,
and by the authority of

the same, as folloivs :

1 Sect. 1. The board of aldermen of the city of
2 Boston shall continue to have full power and author-
-3 ity to lay out, widen, discontinue, change the grade
4 of, or otherwise alter any street within the said city,
5 and for these purposes may take any land, and may
6 remove any building, which, in their judgment, it may
7 he necessary to take and remove ; and if, in the course
8 of such proceedings, it shall be found that any build-
-9 ing remaining within the line of the land not taken

10 for the purposes aforesaid is insecure or unsafe, the
11 said board may order the same to be made secure and
12 safe by the owner or person having charge of the

In the Year One Thousand Eight Hundred and Sixty-
One.
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13 same, within a time specified; and, in case of neglect
14 or refusal, then the said board, or any person or
15 persons by them authorized, may forthwith remove
16 any building, or put the same into a suitable state of
17 repair at the expense of such owner or other person,
18 the same to be recovered by action in the name of the
19 city of Boston.

1 Sect. 2. Whenever the board of aldermen shall
2 adjudge that the public safety or convenience requires
3 that any street shall be laid out, widened, altered or
4 discontinued, they shall make and record an estimate
5 of the whole expense thereof, and if the said estimate
6 shall exceed the sum of five thousand dollars, or
7 if such estimate with the estimates of any previous
8 alteration or discontinuance of any part of such street,
9 during the municipal year, shall exceed the sum of

10 five thousand dollars, the order for such laying out,
11 widening, alteration or discontinuance, together with
12 an estimate of the expense thereof, shall be sent to
13 the common council for its concurrence or rejection,
14 and if the common council shall concur therein, the
15 order for the same shall be presented to the mayor
16 for his approval, in accordance with the forty-seventh
17 section of the city charter.

1 Sect. 3. Within six months after the said order
2 shall have have taken effect as provided in the pre-
-3 ceding section, the board of aldermen shall proceed to
4 adjudge the damages sustained by any and all persons
5 according to their respective interests, and shall speci-
-6 finally set forth the amount so adjudged to each per-
-7 son, and the nature of his title, so far as it can he
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8 ascertained, whether as owner, sole tenant, tenant in
9 common, or otherwise ; and when the name of any

10 person so interested is unknown, they may adjudge
11 the amount payable to such unknown person, after
12 notice given as hereinafter mentioned: provided, that
13 the said board may, if they deem it expedient, make
14 the adjudication required by this section at the time
15 of the passage of the order for widening, alteration
16 or discontinuance.

1 Sect. 4. Whenever, in the opinion of the board
2 of aldermen, any lot of land abutting on any street
3 which may be hereafter laid out, widened or discon-
-4 tinned by said board, shall receive any benefit and
5 advantage from such laying out, widening or discon-
-6 tinning, then the said board may adjudge and deter-
-7 mine the value of such benefit and advantage to any
8 such lot of land, and may assess upon the same a
9 sum not exceeding one-third of the amount of such

10 adjudged benefit and advantage, to be paid by the
11 owner or owners; and in case they, or any of them,
12 are unknown, that fact shall be stated in the adjudi-
-13 cation: provided, however, that the sum so assessed
14 upon any lot of land shall not exceed six per centum
15 of the valuation put upon said lot, and the improve-

-16 ments thereon, by the assessors, at their valuation
17 thereof next preceding the time of such laying out,
18 widening or discontinuance.

1 Sect. 5. If any person or persons be interested in
2 any such lot of land as tenant or tenants for life, or
3 for years, or otherwise, the board of aldermen shall
4 assess upon each of said persons, respectively, a just
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5 proportion of the amount assessed upon the whole
6 estate, as provided in the preceding section; and
7 when the owners or any one of them, shall have paid
8 the whole amount so assessed, he or they may recover
9 such proportional part of the other parties, respec-

10 lively, or, in case of a trial by jury, as hereinafter
11 provided, such sums as may be awarded by the
12 judgment of the court.

1 Sect. 6. In case of mortgaged real estate, either
2 the mortgager or the mortgagee, for the purposes of
3 this act, shall be deemed the owner.

1 Sect. 7. The whole amount so assessed in any case

2 of laying out, widening or discontinuing any street,
3 shall not exceed one-half the amount adjudicated to
4 be paid in damage by the provision of the fourth
5 section of this act.

1 Sect. 8. Every assessment made according to the
2 said fourth section, shall be laid within one year
3 from the passage of the order to widen or discontinue
4 the street, and shall relate to the time of the passage
5 of such order; and if any owner of an estate assessed
6 as hereinbefore provided shall desire that said assess-
-7 ment shall be apportioned, so that one-fifth part
8 thereof shall be payable each year during the next
9 five years, and he shall give notice thereof to the

10 board of aldermen, they shall thereupon so apportion
11 the said assessment; and, in that case, they shall
12 transmit to the assessors a certificate of the amount
13 of said assessments and its apportionment; and it

14 shall be the duty of the said assessors to add one-fifth
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15 part of said assessment with interest from the date
16 thereof, to the annual tax on the said estate each year
17 during the next five years thereafterwards; and said
18 assessment shall be a lien on said estate as other taxes
19 are, and be collected in the same manner.

1 Sect. 9. The board of aldermen, before laying
2 out, widening, or otherwise altering or discontinuing
3 any street, and also before adjudging on the damages
4 to be paid to persons injured by the proposed im-
-5 provement, shall give public notice that all persons in
6 favor of, or opposed to, any such proposed laying out,
7 widening, or otherwise altering or discontinuing any
8 street, or claiming any damages on account thereof,
9 may appear before the said board at some fixed day

10 and place, then and there to be heard in relation
11 thereto, by publishing a notice in at least two news-
-12 papers printed in said Boston, and by leaving a copy
13 of said notice on the premises, if there be any person
14 inhabiting the same, of the time, place and object of
15 the hearing, the said publication and notice to be
16 fourteen days, at least, before the day assigned for the
17 hearing.

1 Sect. 10. The board of aldermen, before assessing
2 the amount to be paid by any person, on account of
3 the benefit and advantage to his interest in any land,
4 arising from the widening or discontinuing any street
5 as before mentioned, shall give public notice of the
6 time and place, when and where the said board pro-
-7 pose to assess the amount to be paid by the parties,
8 respectively, whose lands receive any benefit and ad-
-9 vantage thereby, not exceeding one-third of the ad-
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10 judged benefit and advantage received by any such
11 parties as aforesaid, and that all parties interested mav
12 be present at the meeting, and be heard in regard to
13 such assessment, by publishing a notice of the time,
14 place and object of said meeting, three times, in not
15 less than two newspapers printed in the city of Bos-
-16 ton, and by leaving a copy of said notice on the prem-
-17 ises, if there be any person inhabiting the same, the
18 last of such three publications to be not less than
19 fourteen days before the time of the hearing.

1 Sect. 11. Any person to whom damages maybe
2 adjudged under this act, and any person entitled to
3 any interest or estate in any land which the said board
4 of aldermen may have adjudged entitled to damages
5 under this act, although his name was not known
6 when the adjudication was made, may recover the
7 same in an action of contract against the said city, if
8 not paid on being demanded of the treasurer of said
9 city at any time after they are adjudged; but the said

10 city may defend on the ground of total or partial fail-
-11 ure of the plaintiff’s title, or of error as to the char-
-12 acter of his interest when the adjudication was made;
13 and thereupon he shall recover such proportion, if
14 any, of the amount so adjudged as justice may re-

-15 quire. If, at any time, it shall be made to appear
16 that a petition is pending in the superior court, in the
17 county of Suffolk, as hereinafter provided, wherein
18 the plaintiff is a party or interested, the court wherein
19 any such action is pending, may continue the same
20 from term to term until the proceedings on such peti-
-21 tion shall be concluded.
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1 Sect. 12. The said board of aldermen shall cause
2 the city clerk to keep a full and proper record of all
3 their doings under and by virtue of this act.

1 Sect. 13. Any person who shall be aggrieved by
2 the doings of the board of aldermen in laying out,
3 widening, altering or discontinuing any street, either
4 in not allowing such party any damages, or in the
5 amount of damages allowed him, or the amount
6 assessed upon him, on account of the benefit and
7 advantage to his land from any laying out, widening
8 or discontinuing any street, as hereinbefore provided,
9 may, at any time within one year after the adju-

10 dication of said damages, or the making such assess-
-11 ment, and not afterwards, petition the superior court
12 in the county of Suffolk, to examine the question of
13 the amount of damages, or assessment by a jury, and
14 thereupon the court shall, after due notice to said
15 city, in such way as the court may direct, order a trial
16 by jury to be had in the case at the bar of the said
17 court, in the same manner in which other civil actions
18 are tried there, by the jurors there returned and im-
-19 panelled; and if either party request it, the jury to
20 whom the case may be committed shall view the place
21 in question.

1 Sect. 14. Whenever there shall be several parties
2 having several estates or interests at the same time in
3 any land or any buildings thereon, and the said land
4 or buildings shall be taken or otherwise damaged, in
5 whole or in part, by the laying out, widening, alter-
-6 ing or discontinuing of any street, or when there
7 shall be several parties having distinct estates or inter-

2
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8 ests in any lot of land assessed as hereinbefore pro-
-9 vided, on account of the benefit and advantage to such

10 land, by reason of any laying out, Avidening or
11 discontinuing of any street, and any one of the parties
12 shall make application to the superior court for a
13 jury to ascertain Avhat damages he is entitled to receive,
14 or Avhat assessment he ought to pay, the said court
15 shall order the petitioner to give notice thereof to all
16 the other parties interested, by serving each of them,
17 fourteen days at least before the next term of the
18 court, Avith an attested copy of said petition and
19 the order thereon, that the other parties may, if they
20 see cause, appear before said court at the next term
21 thereof, and become parties to the proceedings under
22 the said petition; and if the name of any party inter-
-23 ested in said land or buildings be unknoAvn, or if any
24 such party be absent from the state, then the said
25 court may order notice to be given to such party, by
26 publishing a copy of the petition and of the order
27 of the court thereon, three Aveeks successively, in
28 some neAvspaper printed in said city of Boston, the
29 last publication to be at least one Aveek before the
30 next term of the court; and at the said next term of
31 said court, or any succeeding term, as the court may
32 direct, the said parties shall all be heard by the same

33 jury, at the bar of the court in such manner as the
34 court may direct.

1 Sect. 15. If, on the hearing before the court, the
2 jury shall find any of the said parties to be entitled
3 to damages or liable to an assessment, they shall pro-
-4 ceed to assess the same in the folloAving manner, to
5 Avit: They shall first find, and shall set forth in their
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6 verdict, the total amount of damages sustained by the
7 owners of such land and buildings, or of the assess-
-8 ment which the said owners ought to pay, estimating
9 the same as an entire estate, and as if the same were

10 the sole property of one owner in fee simple, and
11 shall apportion the said total amount of damages or
12 assessment among the several parties whom they shall
13 find to be entitled or liable, in proportion to their
14 several interests, and to the damages sustained by
15 them respectively, or the benefit and advantage accru-
-16 ing to them respectively, and shall set forth such
17 apportionment in their verdict; and if they shall find
18 any one or more of said parties not to have sustained
19 any damage, or not to be liable to any assessment,
20 they shall also set forth in their verdict that they

21 award no damages or adjudge no assessment to such
22 party or parties.

1 Sect. 16. Final judgment upon such verdict shall
2 be conclusive upon all parties interested, who shall
3 either have had notice as aforesaid, or who shall by
4 consent, have become parties to the said proceedings.

1 Sect. 17. When the verdict of a jury shall return
2 the amount of assessment which ought to be paid by
3 any petitioner or petitioners, and the same shall be
4 accepted and final judgment entered thereon, the
5 court shall also adjudge that the said city shall
6 recover the amount of the assessment as found by the
7 jury, from the party or parties severally liable to pay
8 the same, and may issue an execution or executions
9 for the same.

1 Sect. 18. Nothing herein contained shall prevent
2 said board of aldermen from making any contract or



12 [March,STREETS IN BOSTON.

3 agreement with any party as to the amount of dam-
-4 ages to be paid him by said city for any injury sus-
-5 tained by his land or buildings in consequence of
6 laying out, widening, altering or discontinuing any
7 street, or as to the amount which any party shall pay
8 for the benefit and advantage to be received by him
9 from any laying out, altering or discontinuing of any

10 street; but any such contract or agreement fairly
11 made, shall be binding on all parties thereto.

1 Sect. 19. Each party recovering more damages
2 than were adjudged to him by the board of aldermen,
3 shall also recover his several costs, and each party
4 claiming and not recovering more damages than were
5 adjudged him by said board, shall be liable for costs
6 to said city: provided, that if any such party shall,
7 fourteen days before the trial under such petition,
8 give notice in writing to said city, that he relinquishes
9 all claim for damages, and shall also, at any time

10 before the trial, file in the case a relinquishment of
11 such claim, he shall not be liable for any costs in the
12 case after giving such notice.

1 Sect. 20. Any party, whose assessment shall be
2 reduced by the jury below what the board of alder-
-3 men had assessed, shall recover his several costs of the
4 said city; if it be not reduced, he shall pay costs to
5 said city.

1 Sect. 21. If any person, after having had notice
2 as aforesaid, shall neglect to appear and become a

3 party to the said proceedings in court, he shall be
4 forever barred from making any application for dam-
-5 ages or for reduction of his assessment.
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1 Sect. 22. No petition to the court under this
2 act shall abate by the death of any petitioner; but
3 the executor, administrator, or the heirs, or the
4 devisees, (if they shall be persons interested,) may
5 appear and prosecute such petition, or present a new
6 petition in the same manner and with the same
7 effect as the original party might have done if
8 living.

1 Sect. 23. If upon the death of one or more of
2 several petitioners under this act, the executors or
3 administrators, heirs or devisees of such petitioners,
4 after due notice in such manner as the court may
5 direct, that such petition is pending, neglect to appear
6 or to prosecute, the surviving petitioners may proceed
7 in the same manner as if they only had made the
8 petition.

1 Sect. 24. In estimating the damages sustained
2 by any person in his property by the laying out,
3 widening, altering or discontinuing of any street, the
4 jury shall take into consideration all the damage done
5 to the petitioner, whether by taking his property or
6 injuring it in any other manner; and they shall also
7 take into consideration, and deduct therefrom, the
8 amount of benefit, if any, to the property of the
9 complainant, by reason of such laying out, alteration

10 or discontinuance, and shall return their verdict for
11 the amount only of the difference between the said
12 damage and the said benefit, and without regard to
13 the benefit or damage to other estates.

1 Sect. 25. If the jury in any case under this act
2 do not agree on a verdict, or if their verdict is set
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3 aside, the petitioner shall be entitled to a new trial
4 by jury until a verdict is rendered in the case:
5 provided , that he may in any stage of the proceedings,
6 upon such terms as the court may order, waive his
7 right to trial by jury, and accept the damages assessed
8 by the said board of aldermen, or pay the amount
9 assessed upon him by them.

1 Sect. 26. The mayor of the city, whenever author-
-2 ized by vote of the board of aldermen, may, by agree-
-3 ment in writing with any party, submit the claim of
4 such party for damage, or for the reduction of any
5 assessment made under this act, to the arbitration of
6 any person or persons, upon such terms as may be
7 agreed upon, and without prejudice to the rights of
8 other parties.

1 Sect. 27. The sum assessed upon any lot of land,
2 under the fourth section of this act, shall be a lien on
3 the same, and it may be taken and sold for the
4 payment of such assessment, in the same manner,
5 and subject to the same rules, regulations and statute
6 provisions, as it could be for a tax assessed thereon,
7 at any time after the expiration of three years from
8 the time when such assessment shall be due and
9 payable, unless a petition for a reduction of the said
0 assessment shall be pending at the expiration of the
1 said three years: and whenever the amount of the
2 assessment shall be found by a jury, the said land
3 may, in like manner, be taken and sold at any time
4 after the expiration of two years from the time of the
.5 rendition of judgment by the court on such verdict.
6 But no land shall be sold for any such assessment
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17 more than six years from the time of making the
18 same, unless some petition for reducing the said assess-
-19 ment shall be pending at the expiration of six years,
20 or the said assessment shall be apportioned as pro-
-21 vided in the eighth section of this act, in which cases
22 the right of taking and selling the land shall be
23 extended for one year, from and after the time of the
21 rendition of final judgment on such petition,and two
25 years from the time w'hen the last instalment of such
26 assessment shall be payable. And such lien shall be
27 discharged at any time during the pendency of such
28 petition, upon the filing of a bond, like those now
29 required to dissolve attachments on mesne process.

1 Sect. 28. If any assessment or any portion
2 thereof, made on any lot of land under the fourth
3 section of this act, shall not be paid within two years
4 from the time when the same shall be payable, the
5 treasurer of the city of Boston, after a demand has
6 been made on the party liable for the payment thereof,
7 or his agent or tenant, may issue his warrant to the
8 sheriff of the county of Suffolk, or his deputy, or
9 either of the constables of the said city of Boston,

10 returnable in sixty days, requiring them to collect the
11 said assessment, or the portion thereof due and paya-
-12 ble ; and the said officers shall collect such assess-
-13 ments or portions thereof, in the same manner as
14 they are now authorized to collect taxes.

1 Sect. 29. The term “ street,” in this act, shall
2 be construed to include highways, town ways, courts,
3 lanes and alleys.
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1 Sect. 30. All acts and parts of acts inconsistent
2 with the provisions of this act, are hereby repealed.

1 Sect. 31. This act shall take effect in thirty days

2 after the same shall have been accepted by a majority
3 of voters, voting at ward meetings in the city of Boston,
4 duly called for that purpose within the year one
5 thousand eight hundred and sixty-one, and the mayor,
6 under direction of the board of aldermen, shall make
1 proclamation of the result,


