
HOUSE.., .No. 214.

House op Representatives, March 27, 1861.

The Committee on Public Lands, to whom was referred the
Petition of William Tewksbury, for leave to take gravel and
ballast from his beaches in the town of Winthrop, or that the
Commonwealth may buy said beaches if required for public
uses, would

REPORT:
That the petitioner in this case has been many times before

the legislature for damages, claiming that he has been unjustly
deprived of the use of his property. From time to time the
legislature has granted him compensation which he claims to
have been in the nature of payment for loss of annual income.
The last Resolve in his favor was chapter seventy-six of the
Resolves of the year eighteen hundred and fifty-nine. The
wording of that Resolve might raise the question that the
acceptance of the twelve hundred dollars granted thereby,
forever barred the further application of the petitioner for
indemnification. But a strict examination of the phraseology
would seem to show that such a construction cannot be sus-
tained. The petitioner appeared again for a further award in
the year eighteen hundred and sixty, and an elaborate report
will be found upon the subject matter of his petition, House
Document No. 97, of that year. The petitioner, William
Tewksbury, has deceased since his petition has been in the

£ommomumltl) of Massachusetts.



2 [March,RESOLVE.

hands of your Committee, but his heirs assert that the amount
awarded under the Resolve of eighteen hundred and fifty-nine,
would never have been accepted, had not the petitioner been
legally advised that the operation of that Resolve was no bar to
his further application. The remonstrants to the petition
claim that the payment of that year was in full of all claims
of the nature of that indicated by the petitioner. Your Com-
mittee, while inclining to the opinion that there exists no bar
to the application, do not desire to decide the question for or
against the petitioner. The prohibitory legislation in regard to
this beach, is found in Acts of the years seventeen hundred
and ninety-nine, eighteen hundred and forty-five, and eighteen
hundred and fifty-six ; they are based upon the theory that the
taking away of gravel, sand and ballast, have a tendency to
weaken these beaches, which form important barriers and
breakwaters. The evidence before the Committee showed that
the u Shingle ” was thrown upon the beach in large quantities,
and by the action of the sea nearly all of it again removed.
Witnesses before the Committee who may be deemed experts,
differed upon the question as to the preservation of the beaches
and the neighboring channels, by reason of allowing the gravel
or ballast to remain subject to the action of natural causes, or
of removing it. Upon this scientific question the justice or
injustice of previous legislation must be determined—for if the
removal of ballast thrown upon this particular beach is a
benefit to it and to the adjoining channel, to restrain the
petitioner from such removal would be both unwise and unjust;
but if such removal is an injury to the beach and channel, the
previous prohibitory legislation is just, upon the broad ground
that the petitioner has no right to use his property so as to
injure his neighbor or the public. This scientific question
your Committee cannot undertake to determine. They there-
fore recommend the reference of this petition to the governor
and council as a tribunal which will have more ample time and
facilities to investigate and decide the questions incidental to
the claims of this petitioner, and to make a final settlement of
them. They therefore report the accompanying Resolve.

For the Committee,
THOMAS HILLS.
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RESOLVE
On the Petition of William Tewksbury.

Resolved, That the matter of said petition be referred to the
governor and council, with authority to investigate the same,
and if they find that the petitioner has been deprived by the
Commonwealth of legal rights withoiit compensation; and that
the prayer of said petition can be granted without injury to the
public interests, to allow the heirs of said Tewksbury to remove
from their beaches in the town of Winthrop, such gravel, sand,
and ballast, as may be cast thereon by the sea, under such reg-
ulations as they shall prescribe; and if in their judgment he
has been unjustly restrained in the use of his property, and that
the property of said Tewksbury or his heirs is required for
public purposes, to purchase the same for the Commonwealth ;

and the governor is hereby authorized to draw his warrant for
any award under this Resolve, against any amount in the
treasury not otherwise appropriated: provided, however, that
any award under this Resolve shall be in full for all such real
estate ; or if for a relinquishment of claims, for loss or damage
by reason of being deprived of the product or use of said estate,
the award shall be in full for all claims for loss or damage
heretofore made, or hereafter to be made, by reason of the
operation of the three hundred and first chapter of the Acts of
the year eighteen hundred and fifty-six, or any other acts, or
resolves, in relation to the subject matter of that Act.
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In the Year One Thousand Eight Hundred and Sixty-One.




