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Executive Department, Council Chamber, J
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Hon. John A. Goodwin,
Speaker of the House of Representatives

Sir,—I herewith transmit for the information of the Legis-
lature, the “ Second Special Report of John Milton Earle,
Commissioner under the Act concerning the Indians of the
Commonwealth, chapter 266 of the Acts of 1859.”

JOHN A. ANDREW.

(Jlommomumtll) of iltaosacliusotts.





SECOND SPECIAL REPORT

OF

JOHN MILTON EARLE, COMMISSIONER

UNDER THE “ACT CONCERNING THE INDIANS OF THE COMMONWEALTH,”
CHAP. 266 OF THE ACTS OF 1859,

TO THE

GOVERNOR AND COUNCIL.

Jartmoutjj Indian Janb Claim.



4 DARTMOUTH INDIAN LAND CLAIM. [March,

To His Excellency John A. Andrew, Governor,
and the

Honorable Council :—

The undersigned, Commissioner under the “ Act concerning
the Indians of the Commonwealth,” chapter 266 of the Acts of
1859, has the honor herewith to present his second and final
Special Report, containing the case of Rodney Wainer and
others, descendants of the Dartmouth Indians, claimants of
certain lands in Dartmouth and Westport, which are alleged to
be Indian lands “ unlawfully possessed or occupied by others.”

All which is respectfully submitted

JOHN MILTON EARLE.

CommmuDcaltl) of iltassadjusctts.

Worcester, 3 mo 22,1861.
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This case is founded on a claim made by certain descendants
of the Dartmouth Indians to extensive tracts of land in the
towns of Dartmouth and Westport, embracing the whole, or a
considerable portion, of eight farms in those towns. The
subject was brought before the legislature by an order for
inquiry, in the session of 1859, and being referred with several
other Indian claims to a committee of that body, produced a
report of the bill by which this Commission was instituted.
This being a case of much consequence to the parties, and
involving important questions of law, the Commissioner did
not consider that he was required or expected to adjudicate
between them, but to ascertain the facts on which they rested
their claims respectively, so far as wr ould enable the legislature
to judge whether the Indians probably had such a just and
equitable claim to the disputed premises, as required its inter-
position, to aid them in establishing the same by judicial
process and obtaining possession thereof. I did not deem it
necessary, therefore, to confine the parties to any strict or
technical rules, but gave such latitude of inquiry as seems most
favorable to an investigation, preliminary in its character.

The complainants, Rodney Wainer, Asa F. Wainer and
others, claim, as heirs of the Dartmouth Indians, two tracts of
land, one of them bordering on both sides of Slocomb’s River
in Dartmouth, and extending up and down the same, about
three miles, and the other tract, on the west side of West
(Acoaxet) River in Westport, formely owned, occupied, and
possessed by said Indians, the title whereof, as they affirm, has
never been sold, transferred, or alienated, by them or their
ancestors, and the possession of which they now claim by right
of hereditary descent. On their complaint a citation was
issued, returnable at a public hearing to be holden at the
court house in New Bedford on Friday the fifth day of August,
1859, and due service thereof was made on Samuel Barker,
Nathaniel Gifford, Otis Slocomb, and John Wing, ofDartmouth,
the alleged occupants of the tract situated in that town, and on
Ellery Manchester, Elisha Beckham, and Samuel Brightman, of

DARTMOUTH CASE.
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Westport, tpid John Dyer, of Little Compton, in the State of
Rhode Island, the alleged occupants of the tract in Westport.

The parties duly appeared at the specified time, when the
further hearing of the case was continuedby agreement, till an
adjournment to be held at the same place, on Wednesday the
31st day of the same month of August, when the parties again
appeared, and the investigation proceeded.

Robinson, counsel for the claimants, after stating the nature
of their claim, proceeded to put in the evidence on their behalf,
commencing with

Marlborough Wood’s Deposition.
I, Marlborough Wood, of Dartmouth, in the County of Bristol, depose

and say, that am ninety-one years of age last February, and have always
resided in the town of Dartmouth from infancy, having been born here.
In childhood and youth I knew large numbers of Indians, who occupied
lands in this town. On both sides of Slocomb’s River great numbers
resided, had their wigwams, and improved their lands as cornfields, hunt-
ing and fishing grounds. From nearly a mile south of Otis Slocomb’s
house up to north of Samuel Barker’s, all along the shore on the
west side of the river, they lived, had their wigwams and burial-grounds*
none of which were ever enclosed by them. On Samuel Barker’s farm
was the orchard of “ Nehemiah Abel,” the Indian minister, and his
residence, which place I frequently visited. Nehemiah, I remember
well. He was distinguished as an Indian minister, and his place was
much visited. They (the Indians,) came once a year to his place from
the Vineyard and other places, to hold a sacrament.

Asa F. Wainer’s grandfather, Michael Wainer, lived and owned the
place where Mr. Charles Tucker’s house stands. His dwelling was on

the same place.
John Wainer’s grandfather lived, occupied and owned the land on the

west side of West River, in Westport. I was quite an old man, and
had been married some time, when he died. He occupied the land till
his death.

his
Marlborough M Wood.

mark
Bristol, ss. August 29, 1859.
The above statement was subscribed and sworn to before me.

Rodney French,
Justice of the Peace and Quorum.
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Deposition of Samuel Wilcox.
I, Samuel Wilcox, of Westport, depose and say; I am eighty-eight

years of age last October. I was born and have always lived in this
town. I knew in my early years of Indian lands and Indians occupying
them, in Dartmouth, from north of Samuel Barker’s, all along the shore,
including two burial-grounds. Particularly do I remember Nehemiah’s
place—his orchard and farm ; from his orchard have I taken apples.
He was celebrated as an Indian minister. The place now occupied by
John Wing, the north part of which was an Indian settlement called
“ Quanachee.” This was within my memory.

his
Samuel M Wilcox.

mark
Bristol, ss. August 29, 1859.
Signed and sworn to as true, before me.

Rodney French,
Justice of the Peace and Quorum.

Testimony.
Mart Knobbs. —l was bom in Westport. lam of Indian descent.

My grandmother was Naomi Abel, and my great-grandmother was Alice
Quance. Alice was a pure Indian, and spoke the Indian language.
They lived to the westward of John Wing’s. My grandmother and
great-grandmother lived a mile or a mile and a half to the north-west of
Slocomb’s River.

Cross-examined.—l am seventy-four years old. My mother died
about thirty-nine years since. My grandmother died when I was a girl ;

before I was grown up. I recollect my great-grandmother. My grand-
mother took care of her. My father’s name was Paul Cuffe.

Alice Cook..—I remember when some of the Indians lived by
Slocomb’s River, on the west side, some sixty years ago. I am sixty-
eight years of age. One of the Indians was Lizzie Prince, and one was
Betty Nuxu.

Charlotte Smith.—l am daughter of Benjamin and Catherine
Cook. My mother was pure Indian ; my father was half. My grand-
mother was Mary Cook, and my great-grandmother Elizabeth Nuxu.
They were pure Indians. I presume they were part of the tribe that
lived by Slocomb’s River. There is an Indian bnrying-ground between
Samuel Barker’s and the river. There was an Indian settlement at
Quanachee and one at Quansett. That was the tradition. I was told
so by my mother.

Cross-examined.—l have not personally known of the burial of any
Indian at the burial-grounds. I have not known of any Indian residing
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within a mile of Slocomb’s or Wing’s. I knew Elizabeth Prince, living
at Bald Hill.

Deborah C. Borden.-—I am daughter of Catherine Cook. My
great-grandmother was buried in the burying-ground on Otis Slocomb’s
farm, and lived and died near there. She had a wigwam there, and it
was the last one there. I never visited her there. I was quite young.

Cross-examined.—My great-grandmother was buried there, as my
mother told me. She died in 1812. lam fifty years old. My testimony
in relation to my grandmother is founded on information given by my
mother.

Direct.—l have visited the ground, and my mother told me where my
grandmother laid.

John Wainer. I reside in Westport. I remember my grand-
mother. Her name was Margaret Quebbin. She was a full-blooded
Indian. She lived, part of the time in Dartmouth, and part of the time
in Westport. She lived about a mile and a half west of Slocomb’s River
in Dartmouth, near where Naomi Quance lived. My great-grandmother
was Dorcas Quebbin. She was reputed to have lived down by Slocomb’s.

The claimants here rested.
Reed, counsel for respondents, after opening, put in the fol-

lowing deed:—

Bradford Governor—A deed appointed to be recorded.
New Plymouth, November 29th, 1652.

Know all men by these presents, that I Wasamequin and Wamsutta
my son have sold unto Mr. William Bradford, Capt. Standish, Thomas
Southworth, John Winslow, John Cook and their associates, the pur-
chasers or old comers, all the tract or tracts of land, lying three miles
eastward from a river called cushenagg to a certain harbor called
Acoakset to a flat rock on the westward side of the said harbor—and
whereas the said harbor divideth itself into several branches, the west-
ernmost arm to be the bound, and all the tract or tracts of land from the
said westernmost arm, to the said river of Cushenagg, three miles east-
ward of the same, with all the profits and benefits within the said tract,
with all the rivers, creeks, meadows, necks, and Islands, that lye in or

before the same, and from the sea upward to go so high that the English
may not be annoyed by the hunting of the Indians in any sort of their
cattle—and I Wasamequin and Wamsutta do promise to remove all the
Indians, within a year from the date hereof, that do live in the said
tract—and we the said Wesamequin and Wamsutta have fully bargained
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and sold unto the aforesaid Mr. William Bradford, Capt. Standish,
Thomas Southworth, John Winslow, John Cook, and the rest of their
associates, the purchasers or old comers, To have and to hold for them
and their heirs and assigns forever—and in consideration hereof we, the
above-mentioned, are to pay to the said Wasamequin and Wamsutta as
followeth, thirty yards of cloth, eight Moose-skins, fifteen axes, fifteen
hoes, fifteen pair of breeches, eight blankets, two kettles, one cloak, 2£
in Wampum, eight pair of stockings, eight pair shoes, one iron pot, and
ten shillings in another commodity—and in witness hereof we have
interchangeably set our hands the day and year above written.

John Winslow.
John Cook.

Wamsutta M. M. his mark.
In the presence of

Jonathan Shaw.
Samuel Eddy.

This is a true copy from the records of Plymouth Colony Book 2d of
deeds, page 109.

Attest Kossetter Cotton, Reg’r,
and keeper of the Colony records.

The foregoing is a copy of a copy furnished me by Rossetter Cotton,
Esqr., many years ago, which is still in my possession.

A. Bassett.
August 13, 1859.

The foregoing deed is also recorded on the records of the
proprietors of Dartmouth. Under it the respondents claim to
hold the lands they occupy.

The counsel then put in a memorandum of record from the
Plymouth Colony Book of Deeds, No. 2, page 107, making
partition of the above-mentioned lands.

Robinson, for the claimants, denied the validity of the deed.
It purported to be made by Wasamequin and Wamsutta, but
was never executed by the former, to whom the fee belonged.

Reed, for respondents, replied that it was believed that it
could be shown that the deed was executed after the death of
Wasamequin, when the fee had vested in him; but whether it
was, or not, the conveyance was good, on the well-settled prin-
ciple of law, that, if a man makes a conveyance of property not
in his possession, and afterwards comes in possession of it, the

2
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conveyance is valid to the purchaser. But, even if his clients
failed to hold under this deed, he claimed that their title was
good by uninterrupted possession, for periods varying from
fifty to seventy years, and, in support of this position, quoted
the case of Clark vs. Williams,

19th Pickering, 499, where it
is held, that the laws by which persons were debarred from
acquiring Indian lands by grant, and of course by adverse pos-
session, which is only evidence of grant, applied only to lands
subject to the original right of occupancy and enjoyment which
the Indians had, and not to lands in which the Indian right
had once been extinguished. And, as applicable to the case
under hearing, he read the following extract;—

“After the lapse of two hundred years, we are to presume that the
township of Middleborough was duly granted to the proprietors, and set
off to hold in severalty amongst themselves, and that the Indian right of
occupancy shall he presumed to have been extinguished, unless the con-
trary is shown. Whenever there was a tract reserved for the use and
occupation of the Indians, as in the case of Marshpee, so as to be
inalienable, under the laws in question, it is a matter of notoriety. This
rule of presumption is well founded in the principles of common law,
and is now important to the security of titles. Under the operation of
this rule, the general laws of the Commonwealth will have their effect,
and lands will be held to be inheritable, alienable, and transmissible,
according to the general rules of law, unless it be shown that they are
reserved to the use of the aborigines and their descendants. When a
small tract of land, in an old settled town, has been occupied by a person
of Indian origin, in the same manner that similar lots are occupied by
white settlers, we think it is not now to be presumed from the circum-
stance of his Indian origin alone, that the aboriginal right of occupancy
has not been extinguished and that he holds under that right.”

By the rule here laid down, the counsel for the respondents
agued that, before the claimants can establish any rights to the
lands in question, they must show that they were original
reservations for the use of the Indians, and that, in the absence
of proof to that effect, it is to be presumed that the Indian title
had been extinguished, and that any title which the Indians
may have had, who resided thereon at the times testified of, was
under the general laws of the Commonwealth, by which the
lands are transferable and alienable, and, under those laws, the
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uninterrupted and undisputed adverse possession, by the
respondents, for so long a term, is sufficient evidence of their
title to the premises.

At this stage of the proceedings, one of the counsel having
another engagement, it was agreed that the counsel of each of
the parties should prepare and file with the Commissioner,
a statement of the points held by them respectively to have
been proved, with a recapitulation of the evidence by which the
points severally were established, with the law applicable to
the case.

In the meantime, a witness having come in who had not
testified, it was agreed that his testimony might then be taken.
It was as follows:

Charles Manchester.—l am sixty-eight years of age. I recollect
the mother and grandmother of Rodney Wainer, and where they lived.
The grandmother lived on land recently occupied by Abraham Man-
chester, about a mile from the sea, and near a mile from West River.
About a mile further north, near the river, an Indian lived, named Jacob
Howdy. It might be thirty years since, more or less. Rodney’s mother
lived a little way across the line, in Rhode Island. It was generally
reputed that these were Indian lands.

After the counsel on both sides had withdrawn, together with
such of the parties as had been present, John Dyer, of Little
Compton, R. 1., another of the parties, appeared and offered to
show ancient deeds to different persons, of land claimed to be
portions of that now in dispute, the first dated in 1692, nine
others in 1693, and six others in 1694, but as the hearing was
considered closed, the Commissioner did not think it proper to
take any other action thereon than to note the fact in his
report.

In accordance with the agreement above mentioned, the
counsel of the parties have filed the following documents with
the Commissioner:—

Statement of C. J Reed, Counsel fur the Respondents.
The grounds which the residents of Dartmouth, for whom I appear;

take, are—

First. The lands in the town of Dartmouth were sold by the Indians
to the old proprietors.
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Second. The Indian title being thus extinguished, such Indians as
remained, remained by sufferance, and, if they would show any title
as against those claiming under the old proprietors, they must show it
either by deed or by adverse possession, continuous and peaceable, for
at least twenty years.

Third. We can show title by deed and device from the old proprietors.
Fourth. At all events, we can show possession and occupation, open,

notorious, and adverse, for fifty to seventy years, and, under the decision
to which I referred you, \_Glark vs. Williams, 19th Pickering, 499,
already quoted,] that would be sufficient.

As to the Indian deed, [before introduced,] I am informed we shall
be able to prove the tradition that the father died before its execution,
and so it was executed only by his son and heir. Even, however, if we
should fail to make it appear that the father died before the execution
of the deed, yet the deed would be sufficient, executed as it is, by the
son, on the principle of law, that, if one grants a tract of land which
he does not then own, if he ever does own it subsequently, the former
deed shall be held to convey it.

This is briefly a statement of the grounds on which the Dartmouth
people will rely, and also, if the case should come to trial, they would
rely on the almost entire absence of legal evidence, on the part of the
Indian claimants, to show any title in themselves.

I am also informed that we shall be able to prove, if necessary, that
the old Indians, who resided in Dartmouth, were the slaves of the owners
of the land, which fact, if proved, would prevent their acquiring any
title to lands, by occupation, as against their owner's.

I am, truly, C. I. Reed.
Hon. J. M. Earle, Worcester.

Statement of Rodney French, and Rohinson, Brothers, Counsel for
Claimants.

To the Hon. John Milton Earle, Indian Commissioner :—

Respectfully represents, Rodney Wainer and others, descendants of
Indians, and claimants.

The said claimants submit to you the following facts, claimed to have
been proved at the hearing in New Bedford:—

Ist. The ownership and occupancy of the land in Dartmouth, border-
ing on Slocomb’s River, from a mile north of Samuel Barker’s house, to
a mile south of Otis Slocomb’s, by the ancestors of the complainants.

2d. The ownership and occupancy of the land on the west side of
West River, in Westport, now occupied by John Dyer and others.

3d. That ownership and occupancy, up to a period of time, ranging
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from thirty-six to seventy years back, or perhaps more, as to some of the
portions.

4th. The statements of Marlborough Wood and Samuel Wilcox,
under oath, fully substantiate these facts, as to the laud in Dartmouth,
which, from the other testimony at the hearing, of occupancy, must, in
our opinions, be conclusive.

sth. The testimony of Charles Manchester, as to the Westport land,
seems equally pertinent.

6th. To meet this, the present occupants show a copy of a deed, (or
what purports to be a copy,) alleged to have been given by Wausumequin
and his son Wamsutta, a copy of which is in your possession, by refer-
ence to which, you will see that it is not signed by the chieftain of the
tribe and the first party named therein, but by his son, without any
apparent sanction of the Chief or his tribe. At the hearing, the ingenuity
of the learned counsel for the present occupants sought to evade any con-
sideration of that question by remarking upon the tradition, that the father
was dead before its execution. Traditions more reliable bear a different
testimony, in substance, that the consideration was too paltry in the
estimation of Wausumequin, and the signature of his son was affixed
without any authority, or even with his father’s knowledge. History,
more reliable than tradition, shows that Wausumequin was not dead at
the time of its alleged execution. And yet another circumstance, which
renders it impossible for your honor to adopt the theory of the learned
counsel for the occupants, the deed itself, considered in connection with
facts which are undisputed by the present occupants, conclusively shows.
By its terms, all the Indians were to be removed in a year. This was a
covenant in the deed, as binding as the transfer itself. That covenant
was never performed, and that circumstance, in connection with the
others, above-named, tend at least to show that there never was any exe-

cution of it, by parties authorized. For, your Honor cannot doubt, that,
had the Chief of the tribe given the deed by authority, that all its condi-
tions would have been faithfully complied with.

The present occupants do not claim to hold by titles from the parties
to whom this alleged conveyance was made, nor do they show any such
thing, nor is there a particle of evidence, that in pursuance of the transfer
they ever occupied the premises. On the contrary, we show possession
and ownership by the Indians, for more than a century afterwards.

All of which is respectfully submitted.
Rodney Wainek, et als.

By their Attorneys,
Rodney French.
Robinson, Brothers.
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The Commissioner, in assenting to the arrangement by which
statements of the respective counsel were to be filed with him
before making up his Report on the case, expected such a review
of the whole matter as would give to one not conversant with
it a clear and well-defined view of the claim, the special appli-
cation of the several portions of the testimony thereto, and the
view entertained by each of the extent to which it sustained or
failed to sustain the claim under the law applicable to the case.
As these statements did not fulfil those expectations he gave
information to that effect to the counsel, and, in response thereto,
received from the counsel for the claimants, the following

Additional Statement.
We do not claim that thnproof came fully up to the claim, but, so far

as the burial ground and adjoining lands on the farm of Barker in Dart-
mouth, we feel assured that there can be no question. The affidavits of
those aged people, joined to the positive testimony of the witnesses called
at the hearing, clearly show that the Indians once possessed, and utterly
forbids the idea that they ever parted with, their title, especially to the
shore lands and burial grounds. So also we might say of the orchard
which Nehemiah occupied; that fact being uncontroverted, and no title
being traced to him by the present occupants. This land lies at the east
of Samuel Barker’s, and between his house and the river. The proof of
the ownership of the otherburial ground, at the south of Barker’s, on

land of Slocomb and of the land adjoining, was equally strong, though
not perhaps so well-defined in its precise boundaries.

The Indian deed was, as we claim, never signed by the competent
party, nor were its provisions (one of which was the Indians to be re-
moved in a year) ever complied with. Wamsutta [Wausumequin?] was
then chief, and it never received his approval. This is a fact historical,
and of which no question can be made, but, as we have before stated, we
deem this of little consequence, having conclusively proved possession
and ownership for nearly a century afterwards.

Robinson, Brothers.

Having thus reported the facts in the case, as they were pre-
sented to him, the Commissioner feels that his duty is performed,
and that, on the legislature it specially devolves, to judge
whether they do, or do not, present a case requiring its interpo-
sition, by ordering the institution of a suit or suits, for the
recovery of possession of the lands in dispute. The case is one
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of great importance to the parties respectively, and with the
eminent talent combined in our legislative body, there should
be no reason to fear that it will take any action in the premises,
which shall not be dictated and sustained by the soundest prin-
ciples of law, equity and right.




