
SENATE.....No. 108.

The Committee on the Library, to whom was referred so much
of the Governor’s Message as relates to the publication of the
Provincial Statutes, respectfully

By the constitution of the Commonwealth the statutes of the
Province, Colony and State of Massachusetts Bay, not repug-
nant to that constitution, are continued in force until altered or
repealed by the legislature. As there has been no general
repeal of these statutes, many of them are still part of the law
of the land, and a much larger number are subjects of frequent
reference in controversies relating to facts which occurred, or
titles which become vested, while they were in force. As time
goes on, and the knowledge of these laws, derived from memory
and tradition, disappears, the importance of making them
publicly known increases.

A few examples will illustrate the present operation of these
statutes better than any general statement. Cases involving
the settlement of paupers, and the construction ofancient deeds
and wills, are very familiar. Some statutes of the Province,
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affecting the titles of valuable lands, are not to be found except
in the old and rare folio editions. Instances of the application
of such statutes may be found in Holland v. Cruft, 3 Gray,
164. 173, and Brown v. Wenham, 10 Met. 498.

The Acts of the Province of 8 Anne and 15 George IP, regu-
lating the taking of fish, are equally inaccessible ; yet they are
public statutes, binding all the citizens, and of which the courts
are bound to take judicial notice, and have repeatedly influ-
enced the decisions of the supreme judicial court, not only
upon conflicting rights in the fisheries and in the streams where
they exist, but upon the comparative title and use of individuals
and the public in the flats upon the sea-shore, and the obliga-
tion and effect of the lines established by the legislature for the
protection of harbors. Commonwealth v. RvggJes, 10 Mass.
391; Commonwealth v. Chapin, 5 Pick. 203; Commonwealth
v. Alger, 7 Cush. 101; Commonwealth v. Essex Company,
13 Gray, 241, 248.

There can be no better evidence of the importance and even
necessity of publishing these statutes than the recent decision
of the supreme judicial court, by which the title of the Common-
wealth was established in a very valuable tract of land in the
Back Bay. That judgment was based in great part upon the
early Acts of the Colony, relating to the organization of towns

?

then recently rendered accessible in the publication by the State
of the Massachusetts Colony Records.

There are no such means for pursuing similar investigations
of a later period. Those volumes contain nothing since the
Province Charter. Yet between the arrival of that charter in
May, 1692, and October, 1780, when the State constitution took
effect, no less than one hundred and sixty of our towns in Mas-
sachusetts, as it now is, were incorporated, besides many others,
then in this Province, but now forming parts of the States of
Maine, New Hampshire, Rhode Island and Connecticut, and at
least twenty-eight of those one hundred and sixty Acts of incor-
poration have never been published in any form by the legisla-
ture of the Province or Commonwealth. During the same
period many parishes which still exist were incorporated. And
there would seem to be no good reason, when all the special
Acts passed since the adoption of the constitution are published,
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for keeping the older ones, of equal force and greater interest,
hidden.

The Provincial Statutes, whetherpublic or private, in force or
repealed, are of the greatest value in the interpretation of the
existing statutes of the Commonwealth, and even of the consti-
tution itself. It is a familiar rule in the construction of
statutes, frequently applied by the courts, that all Acts upon
the same subject, at whatever times passed, must be construed
together as one Act. Holland v. Makepeace , 8 Mass. 418 ;

Church v. Crocker , 3 Mass. 22 ; Goddard v. Boston., 20 Pick.
407. And in the application to new cases, as they arise, of that
article of the Declaration of Rights which prohibits the legis-
lative department from exercising the executive and judicial
powers, or either of them, the authority actually exercised by
the General Court of the Province is often an invaluable guide.

In a historical point of view, the importance of the Provincial
Statutes can hardly be exaggerated, covering, as they do, the
whole history of the Province of Massachusetts Bay, from the
union of the Colonies of Massachusetts and Plymouth to the
establishment of the Commonwealth, and having had a great
influence on the legislation of the other colonies.

Yet, owing to negligence in collecting the sessions laws as
they were published, and accidental destruction or dispersion
of such collections as were made, these laws, which ought to be
easily accessible to every lawyer and judge, every legislator and
town officer, and every historical student, are in fact within
the reach of very few. The State Library does not contain
more than one-half of them; and there are probably not more
than half a dozen libraries in the Commonwealth, public and
private, which comprehend as many as that. The only set which
approaches completeness, and which, by many years of judicious
and indefatigable research and constant and zealous industry,
has been rendered so nearly perfect that any trifling deficiencies
in it can be easily supplied, is that of Ellis Ames, Esq., of
Canton, who has most kindly and liberally offered to the Com-
monwealth the use of this invaluable collection in the prepara-
tion of any edition which they may desire to publish.

The collection of “ the Charters and General Laws of the
Colony and Province of Massachusetts Bay,” published by
order of the General Court in 1814,and usually cited as “ the
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Ancient Charters,” as is well known to every one who has had
occasion to pursue any legal or historical inquiry in the tune
of the Colony or Province, is very incomplete and inaccurate,
and omits many public and general statutes, and all the local
and special ones.

An examination of the legislation of the first year under the
Province charter will strikingly illustrate this. Ihe Acts of
that year, passed at the time of a fundamental change in the
constitution of the Province, are of peculiar interest, as form-
ing the basis of much of the subsequent legislation of the
Province and Commonwealth. Yet by comparing the “Ancient
Charters ” with the original sessions laws, it appears that of the
forty-two Acts of that year only seventeen are retained.
Ancient Charters, pp. 213-253 ; 784-736. Of these seventeen
at least eight of the most important were disallowed by the
king in council, under a power reserved in the charter, to wit,
two Acts for continuing the local laws, (pp. 213, 229,) “An
Act setting forth general privileges,” in the nature of a Magna
Charta, (p. 214,) Acts for quieting possession and settling
titles, (p. 215,) making lands liable to the payment of debts,
(p. 216,) and establishing courts of justice, (p. 217,) a habeas
corpus Act, (p. 224,) and “An Act against conjuration, witch-
craft, and dealing with evil and wicked spirits,” (p. 735). Yet
all of these, except the last, are inserted in that compilation
among the perpetual statutes, without any thing to indicate
how short a time they were in force.

It is essential to the general utility of an edition of the
Province Laws that there should be appended to each Act notes
of the action of the king in council, and references to prior and
subsequent statutes and judicial decisions of the Province and
Commonwealth ; and that the volumes should be in as compact,
cheap and legible a form as possible, and supplied with a full
general index.

In accordance with the recommendation of his excellency
the governor, your Committee therefore recommend the appro-
priation of the sum of ten thousand dollars, as suggested in
his message, and in order to carry the recommendation into
effect, report the annexed Resolves.

For the Committee,

N. H. WHITING, Chairman.
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RESOLVES
Relating to the Publication of the Provincial Statutes.

Resolved, That it is expedient to cause to be published, for
the use of the Commonwealth, a complete edition of the
Statutes and Laws of the Province and State of Massachusetts
Bay from the time of the Province charter to the adoption of the
constitution of the Commonwealth, including all the sessions,
acts, private and public, general and special, temporary and
perpetual, passed from time to time by the general court, all
incorporations of towns and parishes, and all other legislative
acts of legal or historical importance, appearing on the records
of the general court; and that this edition be printed in
volumes of octavo size, on good paper, and in as compact and
cheap a form as may consist with clearness and legibility.

Resolved, That his excellency the governor, with the consent
of the council be and he hereby is authorized and empowered
to make all necessary contracts and arrangements for the publi-
cation of these laws, and to appoint commissioners learned in
the law and in the history of Massachusetts, to revise and super-
intend the publication of the same, with suitable marginal
references to the statutes and judicial decisions of the Province
and Commonwealth, and to such other authorities as in their
opinion may enhance the value and usefulness of the work, and
to append to the same a full and complete index.

Resolved, That for the purposes aforesaid, there be and is
hereby appropriated a sum not exceeding ten thousand dollars,
to be paid out of the treasury from time to time, upon the
warrant of the governor, conformably to law.

Commomvcalt!) of sTassacl)usctts.

In the Year One Thousand Eight Hundred and Sixty-One.




