
SENATE....:No. 115.

Executive Department, Council Chamber, )

Boston, March 18, 1861. j

To the Honorable Senate

I have the honor to return to the Senate a bill entitled, “ An
Act granting leave to the First Congregational Society in
Woburn to use Ministerial Fund.”

Its purpose is to authorize the First Congregational Society,
in Woburn, to use for the payment of its debts, a fund which
was devoted fifty-one years ago, by an Act of February 24,
1810, to the support of the preaching of the gospel in Woburn
by an ordained, settled minister. And in the Act of the
General Court, incorporating the Board of Trustees in whom
the same was thereby vested, it is declared that they are “ never
to alienate, or in any wise alter the fund aforesaid.”

At the time of passing the Act of 1810,—I infer, from some
of its terms, that the town of Woburn constituted a territorial
parish, agreeably to the ancient usage of the older towns of
Massachusetts; and that a sum was in the hands of the Town
Treasurer, being a surplus of money obtained by the sales of
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pews in a meeting-house then recently built. This money was
vested in this board of trustees, who were not only to receive,
hold, manage and appropriate the same, but also “ all other
moneys, subscriptions, donations and securities for real or per-
sonal estate, that might thereafter be given, raised or sub-
scribed, and to appropriate the same according to the intention
and direction of the donor or donors, within the provisions ”

of that Act.
The purpose and intent expressly declared was to devote the

annual income, whenever it should amount to 1200, and until
it should reach SI,OOO, to the support of the ordained and
settled minister of the congregation.

If any portion of the fund in question has been derived from
donations and subscriptions of persons who have made ofiei'ings
to this fund, thus created and with its uses thus limited, I can-
not doubt that thus “ to alter the fund ” without the consent of
the donors would be to pervert the trust, and that the contem-
plated legislation would be unconstitutional.

And although I am advised, informally, that no part of the
fund thus originated; yet the fact seems to be one of import-
ance on every account; and especially in view of the precedent
which might be established by our action, one which ought to
be judicially ascertained, and not to be assumed.

So far as the fund is the result of the sales of the pews, I
suppose that the town or parish is to be deemed the creator or
donor of the fund, and also, that the town or society, as the
case might be, became thereby the cestui que trustor beneficiary
thereof.

Still, the fund or property, as to its legal title
, became vested

in the board of trustees; and the members of the board by
their acceptance of the trust, became personally liable for the
fulfilment of the trust declared and assumed. So, too, it seems
that every person having an interest in the proper use of the
fund, as, for example, any member of the parish, or any
ordained and settled minister thereof, would have a right, by
appropriate legal proceedings, to require the trustees to fulfil
the trust, and also to call them in question for any dereliction
of duty.

And, therefore, supposing the Act now being considered were
to pass through all the formalities necessary to become a law;
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still the trustees might not find themselves free from difficulty,
should they attempt to pay over the fund to the society. Such
payment could not be compelled by the society; nor would
the receipt of the society, in my judgment, operate to discharge
the trustees, nor to bar future inquiry into their conduct; nor
control the equitable right of any person, entitled to any bene-
fit under the trust.

But, perhaps the trustees might assume to pay over the fund,
incurring voluntarily the hazard, more or less, of personal
responsibility, which may, in this case, prove to be only nominal
or speculative, and not a real one ; since, perhaps, all persons
may now and hereafter approve of this proposed disposition.
Yet, still, I cannot but hesitate, however slight the risk, at an
act which is not, I think, at all defensible on principle.

If it were ascertained, on judicial inquiry, that the various
parties interested in this trust desired the fund to be appro-
priated in the manner asked for by the society, and that the
trustees concurred therein, it might be very reasonable and
just for a court of chancery, of competent jurisdiction, to give
adequate directions by the adoption of the appropriate decrees
in equity, to that end. But, I think, the matter is one plainly
of judicial cognizance, and not to be disposed of by legislation
only.

I therefore return this Bill, venturing to suggest, instead
thereof, an Act so far modifying the 7th section of the Act of
1810, as to authorize the Supreme Judicial Court to alter the
appropriation of the trust fund in such manner and to such
extent as shall be found conformable to the desire of the persons
and parties interested therein, and to the principles of equitable
jurisprudence.

In view of the considerations I have thus hastily and briefly
referred to, I return this Bill without approval.

I trust that no inconvenient delay may be suffered by the
petitioners in obtaining the kind of legislation which alone it
seems to me the nature of the case permits ; and that the
General Court will agree with me in the opinion that we can
scarcely guard with too much vigilance or fidelity those legacies
which to pious or charitable uses are dedicated by one genera-
tion for the benefit of those who come after them.

JOHN A. ANDREW.




