
SENATE....No. 150.

[Substituted for Report (leave to withdraw) on the Petition of James Lee
and others, for an Act of incorporation for the purpose of building a Street
Railroad in Charlestown, Brookline, Cambridge and Boston.]

AN ACT
To incorporate the Suburban Railroad Company.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same, as follows :—

Commoiuucftltl) of ißasoadjusctts.

In the Year One Thousand Eight Hundred and Sixty-
One.

1 Sect. 1. James Lee, Jr., Abraham B. Shedd,
2 Luther V. Bell, Charles U. Getting, Charles L. Ste-
-3 venson, George B. Bigelow, Amos A. Lawrence, and
4 Thomas B. Hall, their associates and successors, are
5 hereby made a corporation by the name of the Subur-
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6 ban Railroad Company, for the purpose of construct-
-7 ing, maintaining, and using a street railway or rail-
-8 ways with convenient single or double tracks, and
9 running carriages for hire, to be propelled by horse-

10 power only, with all the powers and privileges, and
11 subject to all the duties, liabilities and restrictions, set
12 forth in the sixty-eighth chapter of the General Stat-
-13 utes, and in all the provisions of law set forth in said
14 General Statutes, and in all other general laws relat-
-15 ing to horse or street railroad corporations.

1 Sect. 2. The Suburban Railroad Company shall
2 have power to construct its railroad upon and over
3 such roads, streets, town ways, highways or bridges
4 in or belonging to or maintained by the town of
5 Brookline, lying northerly of the southerly line of the
6 ways therein, known as Cypress Street, School Street,
7 and Aspinwall Avenue, as shall be fixed and deter-
-8 mined, from time to time, by vote of the selectmen,
9 and upon and over the roads, estates and bridges

10 belonging to or maintained by the Boston and Rox-
-11 bury Mill Corporation, in such manner as shall be,
12 from time to time, fixed and determined by said cor-
-13 poration, by vote of its directors, and assented to in
14 writing by said company, and upon and over such
15 roads, streets and avenues laid out or to be laid out
16 over the lands in the Back Bay, belonging to the
17 Commonwealth, as shall be, from time to time, fixed
18 and determined by the commissioners on the Back
19 Bay, or their successors in authority, and approved
20 by the governor and council, and assented to in writ-
-21 ing by said company, and upon and over such estates,
22 streets or avenues belonging to or maintained wholly
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23 or iu part by the Boston Water-Power Company, as
21 shall be fixed and determined, from time to time, by
25 said Water-Power Company, by vote of its directors,
26 and assented to in writing by said railroad company,
27 and upon and over such roads, streets, town ways,
28 highways or bridges in or belonging to or maintained
29 by the city of Boston, in the territory lying easterly
30 of the westerly line of the fifth street west of the
31 Public Garden, southerly of the northerly side of
32 Boylston Street, and northerly and westerly of Tre-
-33 mont Street, as may, from time to time, be fixed and
34 determined by the mayor and aldermen, and assented
35 to in writing by said company, and upon and over
36 such roads, estates and bridges belonging to or main-
-37 tained by the proprietors of the Cambridge and Brook-
-38 line Bridge, as may, from time to time, be fixed and
39 determined by the directors thereof, and assented to
40 in writing by said company, and upon and over such
41 roads, streets, town ways, highways or bridges in or
42 belonging to or maintained by the city of Cambridge,
43 except the highway known as Prison Point Bridge,
44 as may be, from time to time, fixed and determined
45 by the mayor and aldermen, and assented to in writing
46 by said company, and upon and over any estates
47 situated in either of the places within which said
48 roads, streets, avenues, town ways, highways or bridges
49 are situated, with the consent in writing of the
50 holders of said estates first given. But said rail-
-51 road company shall not lay its tracks upon that
52 portion of any street or way belonging to or main-
53 tained by such cities or town respectively, upon
54 which any other street railroad corporation had
55 actually laid its tracks, before the present session of
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56 the general court, except for the purpose of connect-
-57 ing its tracks with the tracks of such other corpora-
-58 tion; and said railroad company shall not lay its
59 tracks in any other part of Brookline, or in Cambridge,
60 until it shall have constructed its railroad from the
61 junction of Beacon Street and Washington Street, in
62 said Brookline, upon and over said Beacon Street, to
63 Boston : provided, that the competent authorities shall
64 have accepted this act, and shall have granted to said
65 railroad company the proper locations for said tracks
66 upon its application for the same, and provided that
67 said railroad company shall not have been prevented
68 by any legal proceedings from laying its tracks upon
69 the line aforesaid. Nothing herein shall be construed
70 to impair any rights acquired by any person or corpo-
-71 ration, under any deed from the Commonwealth. The
72 tracks of said company shall be so laid upon the Mill-
-73 dam aforesaid, as to leave unobstructed thereby that
74 part of said Mill-dam thirty-two feet wide, which is
75 used as a road for carriages and the like, except when
76 it may be necessary to lay tracks for the purpose of
77 crossing from one side to the other of said Mill-dam.

1 Sect. 3. Said railroad company is hereby author-
-2 ized to lay its tracks upon the roads, estates and
3 bridges belonging to or maintained by the Boston and
4 lloxbury Mill Corporation with the exceptions here-
-5 inafter set forth; but they shall be laid upon such
6 part of said roads, estates and bridges as the directors
7 of said mill corporation shall by vote fix and deter-
-8 mine, but said tracks shall not be laid upon any part
9 of that portion of the said roads, estates and bridges

10 which is commonly called the “Mill-dam” extending



51861.] SENATE—No. 150.

11 from SewaU’s Point in Brookline towards .Charles
12 Street in Boston which lies easterly of the easterly line
13 of the fourth street westerly from the Public Gar-
-14 den in Boston, and running at aright angle with said
15 “Mill-dam” nor upon any portion of the strip of land
16 belonging to said mill corporation one hundred and
17 eighty feet in depth on the northerly side of said
18“ Mill-dam ” except with the consent in writing of
19 the said mill corporation first given. And at any
20 time except as hereinafter provided, after such tracks
21 shall have been so laid said mill corporation may
22 require said railroad company to move their tracks
23 from the part of said Mill-dam first occupied to some
24 other part thereof to be indicated by the directors of
25 said mill corporation, such removal to be at the sole
26 expense of said railroad company; and if said rail-
-27 road company shall neglect or refuse to move their
28 tracks for four months after written notice shall
29 have been given to them to move the same as afore-
-30 said, said mill corporation may proceed to take up
31 the same at the sole expense of said railroad company,
32 but shall not be bound to replace the same upon the
33 new location theretofore indicated by said mill corpo-
-34 ration in such notice. No change of location shall,
35 unless with the consent of said railroad company, be
36 made by said mill corporation within six months after
37 such location shall have been indicated to said rail-
-38 road company; nor shall said railroad company be
39 required by said mill corporation to remove their
40 tracks on said “Mill-dam ” within one year after
41 said railroad company shall have actually occupied
42 the ground therewith, unless said mill corporation
43 shall pay to said railroad company all the cost of
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44 constructing such portion of the track required to
45 be removed together with the expense of such
46 removal.
47 Said railroad company shall pay to said mill cor-

-48 poration, during the continuance of its toll franchise,
49 for the right to lay tracks upon the roads, estates and
50 bridges belonging to or maintained by said mill cor-
-51 poration, such compensation or tolls as shall have
52 been stipulated in any agreement in writing between
53 said mill corporation and the persons or some of them
54 incorporated under or applying for this act, or their
55 attorney, and said agreement may be enforced, either
56 by said mill corporation or by said railroad company
57 in the same manner and to the same effect as if it had
58 been entered into between said mill corporation and
59 said railroad company; and until such compensation
60 or tolls shall have been paid or secured in a manner
61 satisfactory to said mill corporation said railroad
62 company shall have no right to enter upon or to lay
63 their tracks as aforesaid over any portion of theroads,
64 estates and bridges belonging to or maintained by
65 said mill corporation : provided, however

,
that if said

66 compensation or tolls stipulated in said agreement
67 shall not have been paid within one year from the
68 passage of this act, then all provisions herein giving
69 said railroad company the right to lay its tracks upon
70 the roads, estates and bridges belonging to or main-
-71 tained by said mill corporation shall be void unless
72 the time for such payment shall be extended by said
73 mill corporation by a new agreement in writing with
74 said railroad company.
75 In case said mill corporation shall refuse or neglect
76 to designate a proper location over the roads, estates
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77 and bridges aforesaid, for the acceptance of said rail-
-78 road company within thirty days after being requested
79 in writing to designate the same, or in case any dif-
-80 ference shall arise between said mill corporation and
81 said railroad company, as to the obligations of the
82 agreement aforesaid, three commissioners, to be ap-
-83 pointed by the supreme judicial court, shall have
84 power to designate such location for the use of said
85 railroad company, and to decide upon the obligations
86 of said agreement; but such commissioners shall
87 have no power to change the compensation or tolls
88 agreed upon as aforesaid ; and the award of said com-
-89 missioners or a major part of them shall be binding.

1 Sect. 4. Said railroad company shall pay to said
2 proprietors of the Cambridge and Brookline Bridge,
3 and to the Boston Water-Power Company respectively,
4 during the continuance of their toll franchise, such
5 compensation or tolls for the right hereby given of
6 using the roads, estates and bridges belonging to or
7 maintained by said corporations, respectively, for lay-
-8 ing a track or tracks thereon, as may be mutually
9 agreed upon; or if said corporations or either of them

10 and said railroad company shall be unable to agree
11 thereon, three commissioners, to be appointed by the
12 supreme judicial court, shall fix said compensation,
13 and in case said corporations or either of them shall
14 refuse or neglect to designate a proper location over
15 the roads, estates and bridges belonging to or main-
-16 tained by them, respectively, for the acceptance of
17 said railroad company within thirty days after being
18 requested in writing to designate the same, the said
19 commissioners shall have power to designate such
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20 location, as well as to fix the amount of compensation
21 as aforesaid. Said commissioners shall be appointed
22 by the supreme judicial court on the petition of either
23 party, and upon notice to the other party, and shall
24 proceed upon due notice to and hearing the parties,
25 and the award of said commissioners or a major part
26 shall be binding.

1 Sect. 5. The said railroad shall be constructed
2 and maintained in such form and manner, and upon
3 such grade, as the mayor and aldermen, selectmen,
4 directors or commissioners, respectively, may in their
5 votes fixing and determining the routes thereof as
6 aforesaid, prescribe and direct; and whenever in the
7 judgment of said railroad company it shall be
8 necessary to alter or widen or change the grade of
9 any street or way so occupied by it, such alteration,

10 widening or change of grade may be made at the sole
11 expense of said company; provided, the same shall be
12 assented to by the mayor and aldermen, selectmen,
13 directors, or commissioners respectively; and said
14 railroad company may contract with the commissioners
15 of any county, the mayor and aldermen of any city,
16 or the selectmen of any town, within which the tracks
17 of said company are hereby authorized to be laid, or
18 with any person or corporation, or with the commis-
-19 sioners on the Back Bay, as to laying out any new
20 road or altering or widening any existing road for the
21 purpose of laying its tracks thereon, and as to keeping
22 in repair any road or part thereof used by said rail-
-23 road company; if the railroad of said company shall
24 be located upon and over any road, street, town way,
25 highway or bridge crossing or crossed by any railroad
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26 operated by steam upon the same level therewith,
27 the tracks of said railroad company may he laid
28 across said steam railroad tracks upon the same level,
29 but the necessary expense of constructing and
30 maintaining in repair such crossing of said tracks,
31 shall be borne entirely by said railroad company.

1 Sect. 6. The capital stock of said railroad com-
-2 pany shall not exceed two hundred thousand dollars,
3 to be divided into shares of fifty dollars each ; and
4 said railroad company may purchase, hold or lease
5 any real or personal estate or franchise within the
6 places through which said railroad is hereby author-
-7 ized to pass which may be convenient or necessary for
8 the purposes or management of said railroad; and
9 said railroad company is hereby authorized to issue

10 bonds for the purposes of this act, the amount thereof
11 not to exceed the amount of capital stock paid in, of
12 the same kind, in the same manner’, upon the same
13 terms, conditions and restrictions, and to be approved,
14 certified, recorded and secured in all respects, in the
15 same way as the Cambridge Railroad Company has
16 been authorized by law to issue bonds.

1 Sect. 7. All tracks of such railroad shall be laid
2 at such distances from the sidewalks, and over such
3 portions of the roads, streets, town ways, highways,
4 avenues, estates or bridges, as shall be determined to
5 be for the public safety and convenience by the mayor
6 and aldermen, selectmen, directors of corporations,
7 and commissioners respectively, in their votes fixing
8 the routes of said railroad. Notice to the owners of
9 lands and occupants of tenements abutting on any

2
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10 public road, street, town way, highway or bridge on

11 which it may be proposed to lay the tracks of said
12 company, shall be given by publishing in one or more

13 newspapers in the county in which such road, street,
14 town way, highway or bridge may be situated, notice
15 from the mayor and aldermen or selectmen fourteen
16 days at least before the location of such railroad
17 tracks. The written assent of directors of said rail-
-18 road company to any vote or votes of such mayor and
19 aldermen, or selectmen, or directors of such corpora-

-20 tions, prescribing from time to time the routes of said
21 railroad, shall be filed with the respective clerks of
22 such places or corporations, and shall be deemed to be
23 locations thereof. Said railroad company may fix
24 from time to time such rates of compensation for
25 transporting persons or property as its officers may
26 think expedient, but they shall not charge more than
27 five cents for a single fare between two points on their
28 road, both within the limits of the same place, without
29 the consent of the mayor and aldermen or the select-
-30 men of such place. Said railroad company shall not
31 erect its stables upon land adjoining any street or
32 road belonging to or maintained by any city or town
33 without the permission of the mayor and aldermen or
34 selectmen first obtained.

1 Sect. 8. The mayor and aldermen of any city, and
2 the selectmen of any town, over whose streets or roads
3 said tracks shall be laid or maintained, shall respec-
-4 lively have power at all times to make such regula-
-5 tions as to the rate of speed and mode of use of said
6 tracks over said streets or roads as the public safety
7 and convenience may require; and shall also have
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8 power at any time after the expiration of one year
9 from the opening for use of the tracks of said railroad

10 upon any such road or street, by a vote to determine
11 as to so much of said track as is located upon their
12 respective roads or streets, that the same or any part
13 thereof shall be discontinued, and thereupon the loca-
-14 tion shall be, as to such part, deemed to be revoked,
15 and the tracks of said railroad thereon shall be forth-
-16 with taken up and removed in conformity with such
17 vote or orders of said mayor and aldermen or select-
-18 men ; and such taking up and removal shall be at the
19 expense of said railroad company.

1 Sect. 9. Said company shall maintain and keep
2 in repair such portion of the streets, roads, estates,
3 and bridges, respectively, as shall be occupied by their
4 tracks, and shall be liable for any loss or injury that
5 any person may sustain by reason of any carelessness,
6 neglect or misconduct of its agents or servants in the
7 construction, management or use of said tracks, roads,
8 streets, estates, or bridges; and in case any recovery
9 shall be had against any city, town, or corporation,

10 respectively, by reason of any defect or want of repair
11 thereon, said railroad company shall be liable to such
12 city, town, or corporation, respectively, for any sums
13 recovered against either of them, together with all
14 costs and reasonable expenditures incurred by either
15 of them in the defence of any suit or suits in which
16 recovery shall be had.

1 Sect. 10. The cities and towns on whose streets
2 and roads said railroad shall be laid, may, at any time
3 during the continuance of the charter ol said com-
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4 pany, and after ten years from the opening of any part
5 of said road for use, purchase of said company all the
6 franchise, property, rights and furniture of said com-
-7 pany, by paying said company therefor such a sum as

8 will reimburse to each person who may then be a

9 stockholder thereof the par value of his stock, to-
-10 gether with a net profit of ten per cent, per year from
11 the time of the transfer of said stock to him on the
12 books of the corporation, deducting the dividends
13 received by the said stockholder thereon; said cities
14 or towns having the right to purchase only that part
15 of the corporate property which relates to and lies
16 within the limits of their own jurisdictions respectively,
17 and paying therefor a proportionate sum on the basis
18 above mentioned, to be ascertained and fixed by com-

-19 missioners to be appointed by the supreme judicial
20 court.

1 Sect. 11. Said railroad company may connect its
2 tracks with and use the tracks of the Cambridge Eail-
-3 road Company in Cambridge, and of the Metropolitan
4 Railroad Company in Brookline and Boston, and the
5 tracks of any other railroad company laid in the terri-
-6 tory in said Boston, lying easterly of the westerly line
7 of the fifth street west of the Public Garden, southerly
8 of the northerly side of Boylston Street, and norther y
9 and westerly of Tremont Street, in such mode as may

10 be agreed upon, or in case of disagreement as may he
11 fixed and determined from time to time by the mayor
12 and aldermen or the selectmen respectively, and upon
13 such rates of compensation as may be agreed upon, or
14 in case of disagreement as may be determined by three
15 commissioners, to be appointed by the supreme judi-
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16 cial court as aforesaid; but said railroad company
17 shall not, without the consent in writing of the di-
-18 rectors of said Metropolitan Railroad Company, use
19 any of the tracks of said company in the city of Bos-
-20 ton, except those between the westerly line ofBerkeley
21 Street and the office of said company in Tremont
22 Street; and such other companies may connect their
23 tracks with and use the tracks of said railroad com-
-24 pany as follows: the Cambridge Railroad Company
25 may connect with and use the tracks laid upon the
26 streets of Cambridge; the Metropolitan Railroad
27 Company may connect with and use the tracks laid
28 within the territory above described in the city of
29 Boston and in the streets of the town of Brookline,
30 and such other railroad company having its tracks
31 within the territory above described may connect with
32 and use the tracks of the said railroad company with-
-33 in said territory, all of them in such mode as may be
34 agreed upon, or in case of disagreement, as may be
35 from time to time fixed and determined by the mayor
36 and aldermen or the selectmen respectively, and upon
37 such rates of compensation as may be agreed upon, or
38 in case of disagreement as may be determined by three
39 commissioners, to be appointed by the supreme judi-
-40 cial court as aforesaid.

1 Sect. 12. If any person shall wilfully and mali-
-2 ciously obstruct said railroad company in the use of
3 its track or road, or the passing of the cars or carriages
4 thereon, such person and all who shall aid or abet
5 therein, shall be punished by a fine not exceeding five
6 hundred dollars, or by imprisonment in the common
7 jail, for a period not exceeding three months. It said
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8 company or its agents or servants shall wilfully and
9 maliciously obstruct any highway, or the passing of

10 any carriages over the same, said company shall be
11 punished by a fine not exceeding five hundred dollars.

1 Sect. 13. Nothing in this act shall be construed
2 to prevent the city, county or town authorities, or said
3 corporations, from entering upon and taking up any
4 of their respective streets, roads, ways or bridges tra-
-5 versed by said railroad, for any purpose for which they
6 may now lawfully take up the same.

1 Sect. 14. Said railroad company shall not have
2 power to lay its tracks upon the roads, streets, town
3 ways, highways or bridges belonging to or maintained
4 by any city or town respectively, unless this act shall
5 have been accepted by the mayor and aldermen of
6 such city, or the selectmen of such town respectively;
7 and this act shall be void so far as relates to the right
8 to construct said railroad in such roads, streets, or
9 ways, unless the same shall be accepted by said rail-

-10 road company, and ten per cent, of the capital stock
11 thereof shall be paid in within twelve months from
12 the time this act shall go into effect; and unless the
13 tracks of said railroad company shall be laid from
14 Washington Street in Brookline upon Beacon Street
15 in Brookline, to and upon the Mill-dam, or some
16 other line over the Back Bay to Boston, before the
17 first day of July, in the year one thousand eight hun-
-18 dred and sixty-two: provided, however, that if the
19 proper authorities shall not have accepted this act,.
20 and granted the necessary locations before the first
21 day of April, in the year aforesaid, or if said company
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22 shall have been prevented by any legal proceedings
23 from laying said tracks, then so much of this act as
24 makes the provisions thereof void, except those requir-
-25 ing the acceptance of the same by said company and
26 the payment of ten per cent, of the capital, shall be
27 null and of no effect.

1 Sect. 15. The existence of said railroad company
2 is hereby .limited to the term of fifty years from the
3 passage hereof.

1 Sect. 16. This act shall go into effect from and
2 after its passage.




