
SENATE....No. 160.

The Committee to whom was referred so much of the Governor’s
Message as relates to the abolition of Capital Punishment
and also sundry Petitions upon the same subject,

That they have entered upon the investigation of this subject
with a due sense of its importance to the highest interests of
society and government. The act of inflicting the penalty of
death and thus precipitating a human being into eternity is a
dreadful even if justifiable exercise of power. In this enlight-
ened and Christian age it is so shocking to the sensibilities, so
repugnant to the feelings of the cultivated and humane, and so
incongruous with the spirit of human progress, that if not
proved to be clearly right by the highest of tests, and necessary
by the clearest demonstration it will be at once and gladly
repudiated. All will rejoice if accumulated experience can be
shown to confirm arguments based upon human nature and in
harmony with its noblest and tenderest emotions which assail
the justice and expediency of this mode of punishment.

In consideration of the full investigation which the subject
has heretofore received, the short period of time remaining
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before the adjournment of the legislature, and it may be added,
the narrow limits which custom has assigned to legislative re-
ports requires we shall be compelled to treat the subject briefly.

The long list of crimes formerly punishable with deatli in this
State, and particularly during its colonial history, is now reduced
to one, that of murder, and in several States of the Union,
capital punishment has been abolished with the happiest
results.

It is obvious that the same process of reasoning and the same
array of facts which have induced the government to exclude
from the operation of this penalty all other crimes however
heinous, and have even divided this into degrees of atrocity for
the same purpose of exclusion, must logically and inevitably
overthrow this last and tottering monument of cruelty and
impolicy.

And your Committee are unanimously of the opinion that
the last step should now be taken and the punishment of death
be wholly and forever abolished in this Commonwealth. The
penalty of separate imprisonment for life at hard labor and
beyond the probability of executive clemency, being substituted
therefor. And they now proceed to state briefly the reasons
which have led to this conclusion.

The strongest argument which is urged by those who favor
the death penalty is its supposed scriptural authority. If the
position can be maintained that the punishment by death is
imposed upon a Christian people by the Divine command, there
is of course an end of all argument. The imagined claims of
humanity and the teachings of reason must be sacrificed upon
the altar of religion ; the decrees of the Omniscient Arbiter as
declared in His revealed will, must not be questioned by his
creatures, however inscrutable they may appear to human
understanding. But happily, in the view of your Committee,
reason, history and revelation, combine to enforce upon a
Christian people the doctrine of the sanctity of human life.
The scriptural argument in favor of the death penalty is founded
partly upon the authority of the covenant with Noah and partly
upon the Mosaic code.

The passage in the sixth verse of the ninth chapter of
Genesis :

“ Whoso sheddeth man’s blood, by man shall his blood
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be shed,” is-relied upon as furnishing Divine authority of
universal and perpetual application in support of this position.

It is to be first remarked in reference to this passage that the
ablest Hebrew critics are of opinion that the original of the
word shall, can be equally as well rendered by substituting the
word “ may,” and that word is used in the future tense, and
with a potential signification to indicate what may occur,
and is therefore not mandatory. It may also be viewed as a
prophetic warning against the crime of murder, as likely to
lead to the commission of a similar crime. Facts occurring
anterior to the Noahic covenant, and also subsequent thereto,
prove that the passage cannot justly be regarded in the light of
a Divine command. Cain and Lamech each committed homo-
cide, and neither were punished with death ; and the life of
Cain was expressly guarded by a decree denouncing sevenfold
vengeance against whomsoever should slay him. It would
seem, indeed, that in the protection granted the life of the first
murderer, we have the great lesson first taught of the
sacredness of human life.

Subsequent to the covenant with Noah, occurred the murder
of Shechem and the people of his city, by Simeon and Levi,
the sons of Jacob, who, notwithstanding their crime was
characterized by circumstances of the greatest ferocity, were
suffered to live. If Jacob, who was both parent and ruler,
had regarded that passage in the light of a Divine command to
his ancestor Noah and all succeeding generations, he would
have yielded it implicit obedience. It may be added that,
such is the barrenness and ambiguity of the Hebrew language,
that the passage may just as correctly be rendered by sub-
stituting whatsoever for whosoever, and its for his, so that it
will read whatsoever sheddeth man’s blood by man shall its
blood be shed. This view is also strengthened by the context
which is in harmony with such an interpretation.

It is not denied that the Mosaic code prescribed the punish-
ment of death for various offences. That code is in many
respects a fearful and sanguinary one. It was intended for a
barbarous people, whose whole history proves them to have
possessed fierce and brutal natures, whose savage instincts and
almost ungovernable impulses, no ordinary prohibitions could
restrain. They were a stiff-necked and rebellious people, whom
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the shocking penalties of a terrible code, and the awful judg-
ment of Omnipotence, could not wholly restrain.

The imagination is shocked and the soul sickens at the scenes
of human perfidy, and cruelty and Divine wrath, which Jewish
history portrays. The merciless severity of Jewish law is de-
nounced by the life, precepts and character of the Messiah, and
its condemnation is written in glowing words upon every page
of the Evangelists. There we find the characteristic features
of the Judaic law enumerated and repealed, and substituted
therefor the divinely humane teachings of “ Him who spake as
never man spake.”

If the laws of Moses were not distinctly abrogated by the new
and eternal covenant made with mankind, by tire Son of God,
it could not be urged that they would be applicable to a people
of a different race witli wholly variant customs, ideas and insti-
tutions, and after so great a lapse of time, unless indeed they
were so obviously just that they would command universal and
perpetual obedience. Perhaps a still more conclusive answer
to the claim of authority for the Jewish law, is that it is an in-
tegral and inseparable part of a code much of which would
shock humanity and justice to attempt to enforce, and which is
memorable as having been applied for many centuries to a
strange people, who still practice some of its milder observances.

It may be added that this code was framed by Moses. It did
not emanate, like the ten commandments given to that prophet
and law-giver on the Mount of Sinai, direct from the Almighty.
That Divine law still thunders, as from cloud and flame, to all
peoples and generations, the command, “ Thou shalt not kill,”
to which for nineteen centuries has been added those equally
Divine words, which will echo in the ear and heart of humanity
forever, “ Thou shalt love thy neighbor as thyself.”

To that class of men—and they comprise the mass of the
Christian world—who believe that the condition of the human
soul in a future existence depends upon its state when leaving
this world, this subject possesses a grave and awful importance.
To them the momentous question may be addressed, Has man
or society the right to send a human being, with dreadful and
unrepented crimes upon his head, into the presence of his
Eternal Judge ? Have they, by sxich a course, the right not
only to cut short a life they could not give, and thus usurp the
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prerogative of the Creator, but to doom, perhaps to a future of
endless and unimaginable misery, the victim of his own crimes,
who, if suffered to prolong his existence to its natural termina-
tion, might have entered the Divine Presence a redeemed
spirit ? These considerations are so momentous that they need
only to be alluded to, to command the gravest deliberation of
every one who accepts the doctrine of future retribution.

Treating the question in its relation to society, it is contended
by some of the ablest opponents of capital punishment, that it
has no right to take away the life of an individual.

That in entering into the social compact, the right of a con-
tinued existence being the most important of all others, and an
essential condition to their existence, cannot be voluntarily
abandoned.

The individual enters society for the purpose of preserving
what our organic charter declares to be an inalienable right;
and he is debarred, under all possible contingencies, from
destroying this sacred right himself or suffering others to do so,
by the same fundamental considerations which prohibit and
denounce suicide and murder.

This position has been ably and elaborately presented by the
late Mr. Eantoul, in a report to the legislature of 1836, and
has its source in the writings of the Marquis Beccari i, whose
wise philanthropy found practical expression in the reformed
criminal code of Tuscany. Dr. Franklin says that “ The power
over human life is the sole prerogative of Him who gave it.”
Human laws, therefore, rise in rebellion against this preroga-
tive when they transfer it to other hands.

This right to take life, if it can be said to exist, must be
founded upon the right of self-defence. On the part of an
individual, this right is only co-extensive with the right of self-
preservation. It is based upon necessity, and when society
transfers this universal right to itself, and assumes to execute
it in its own behalf, it must still be based, if it exists at all, upon
the same ground.

An individual has no right to take life in cool blood, when
the provocation and the peril of personal conflict no longer
exist. The homicide, to be justifiable in morals, or law, must
be at the moment when his own life is in danger. Such a state
of facts never exist when government punishes the murderer
with death. It acts coolly and deliberately, under circumstances
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which would stamp the act if committed by an individual, as a
crime.

In earlier, and less civilized times, the death-penalty may
have been considered an extension of the right of self-defence,
simply because it would then have been difficult to save the life
of the murderer, and insure the safety of society. No safe
places of confinement existed, and if the murderer were imper-
fectly secured, or suffered to roam at large, he might repeat the
crime. No such argument can be urged now, when prisons,
from which no criminal can escape, abound in all civilized com-
munities ; and it would apply with equal force to the homicidal
maniac as to the sane murderer. It is claimed by the advocates
of the death-penalty, that, though it may be unnecessary to
preserve society from the repeated homicidal assaults of the
same criminal, its fearful example tends to deter others from
the commission of similar crimes. It is claimed that the love
of life is the strongest of human instincts! that the fear of
losing this inestimable blessing, must be the strongest possible
motive to prevent tbe commission of crime.

This position would be difficult of refutation provided the
person meditating crime were convinced that its perpetration
would be immediately followed by his own death. But it is a
well-known principle of human nature, that coupled with the
love of life is the equally strong faith that it will be indefinitely
prolonged. There are numerous illustrations of this in every
day life, the most familiar of which is the hope that buoys up
the invalid to the last moments of life, and delusively promises
him renewed health, even in the presence of the dread messen-
ger who calls him to another life. It is seen in the readiness
with which men in the pursuit of gain engage in occupations
which are hazardous or directly shorten life. In the military
profession men ordinarily hazard their lives, and occasionally
this is the case with physicians, while treating pestilential and
contagious diseases. The duellist, upon the slightest provoca-
tion, hazards his life in the imagined defence of his honor or to
wreak his vengeance on an adversary. So far does this buoyant
principle extend, that it is a well-known fact that felons under
the sentence of death, generally anticipate a reprieve, and hug
this delusion to the last moments of life. The fruitful prison
records of Great Britain prove this fact conclusively.
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If this hope of escape from death is so strong as to master
its fears after apprehension, trial and condemnation, it is rea-
sonable to infer that the fear of capital punishment must be
still more feeble and inefficient as a motive to prevent the
commission of crime.

In such cases it is the expectation of the criminal to escape
detection or suspicion, and he hardly contemplates the proba-
bility of punishment. And high crimes, and particularly that
of murder in the first degree, usually occur among hardened
and brutal offenders, who are familiarized with danger, and
who defy the retributive terrors of justice.

Of course the certainty of punishment must be a much more
powerful restraint against the commission of crimes than a
severity of penalty which produces comparative impunity, and
leaves in full exercise the instinct of hope and the expectation
of escape.

The difficulty of securing convictions in capital cases, consti-
tutes one of the strongest arguments against the death-penalty.
It is so abhorrent to the humane sensibilities of our nature to
be instrumental in taking the life of a fellow creature under
any circumstances, that many of our best citizens are excluded
from the jury box by the expression of their conscientious con-
victions to that effect. Witnesses, juries and judges are con-
trolled by this sentiment, and even the dread severity of the
law bends its austere rigor in favor of the man who is in peril
of his life, and demands proofs and applies rules unknown in
other cases with a single view to his safety. It would be
easy to accumulate proofs from the criminal annals of our own
and other countries to prove the inefficiency of capital punish-
ment to prevent crime of whatever degree ; and more than this
the death-penalty, by familiarizing the mind with the idea of
sudden and violent death, and robbing it of its natural impres-
sion of the sanctity of human life, tends to increase the crimes
it is intended to diminish.

In former times when the punishment of death was inflicted
for a variety of offences, an increased frequency of capital
crimes was frequently observed immediately subsequent to
public executions.

This fact, quite as much as its inhumanity, has had the effect
of abolishing the death-penalty in a large majority of cases
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formerly punishable with it throughout the civilized world. It
may be added that it is equally well ascertained that suicides
are multiplied by the brutalizing spectacle of public executions.
It is probable that the faculty of imitation, so strongly devel-
oped in some peculiar temperaments, is roused to a morbid ac-
tivity, while the fear of death is blunted in its presence. How-
ever explained, the fact is incontestable, and the lesson it teaches
equally instructive, for it proves this mode of death to have a
contagious instead of repulsive character.

Capital punishment has been inflicted, and so long as it exists
will continue to be inflicted, in some instances, upon the inno-
cent ; and no stronger argument can be urged for its abolition
than the simple statement of this fact. In such cases it inflicts
a monstrous, fatal and irremediable injury upon an immortal
being, and society becomes responsible for the greatest injury
it is possible to inflict.

Capital punishment is often inflicted upon those who are in
no just sense responsible for their offences.

It is well known to those who are familiar with medical juris-
prudence that mania affects the moral as well as the intellectual
nature. This is sometimes so obvious when it assumes a par-
ticular direction, and is the diseased exhibition of some one
instinct or faculty, that it would readily be admitted as a suffi-
cient defence. But in other cases the delicate mechanism of
the brain is jarred by causes resulting from transient or perma-
nent sympathies with other parts of the animal economy.
Hereditary pre-dispositions which have lain dormant for gen-
erations are suddenly or gradually roused to uncontrollable force
by physical disease or mental or moral emotion ; and the man
who may previously have been proof against all criminal influ-
ences becomes an easy prey to the slightest temptation. Such
cases are not rare, and it may be justly inferred that, in many
cases where mental delusions are not proved, that character,
liberty and life may be lost for the want of that humane science
embodied in law which would detect cerebral disease resulting
in moral insanity instead of the guilt which would attach to
the intelligent and willing perpetration of crime.

The time will yet come when the merciful philosophy of the
founder of our religion will pervade criminal law; when
society will assume a large share of the responsibility for the
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training, conduct and offences of its individual members, and
when prevention and reformation will largely supersede the
commission of crime and its punishment.

Capital punishment was successfully abolished before the
Christian era in Rome and Egypt, and during the last century
in Tuscany and Russia.

It was also abolished many years since in Belgium, and prac-
tically in Holland. During the time that the presidency of
Bengal was held by the great statesman Mackintosh, the death
penalty was never inflicted. More recently several States of
the Union have abolished the punishment of death.

The experience of these governments proves that the amelio-
ration of their criminal code has been followed by a proportional
diminution of crimes previously punishable with death; and
that the final abolition of capital punishment has been followed
by the same result. A fact which should excite no surprise, for
mercy and justice are always in harmony.

Upon a careful consideration of the subject, your Committee
are satisfied that the highest policy which a Christian State
recognizes, demands the abolition of the punishment of death,
and accordingly report the accompanying Bill.

R. T. DAVIS.
WINSLOW BATTLES.
LUCIUS SLADE.
ELIPHALET STONE.
LEVI C. WADLEI OH.
DEXTER NEWTON.
SIMPSON BELL.
ELIAS SMITH.
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AN ACT
To abolish Capital Punishment.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :—

1 Sect. 1. Whoever is guilty of murder in the first
2 degree shall be punished by imprisonment in the
3 state prison for life at hard labor, and kept confined
4 separate and apart from the other prisoners.

1 Sect. 2. No person convicted of murder in the
2 first degree shall be pardoned or have his sentence
3 commuted by the governor except with the unanimous
4 consent of the executive council.

1 Sect. 3. The superior court shall have the same
2 jurisdiction of trials of indictments for murder as they
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In the Year One Thousand Eight Hundred and Sixty-
One.
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3 now have of other indictments, with the same rights
4 of exception and appeal.

1 Sect. 4. Nothing herein contained shall be con-
-2 strued to modify the mode of trial, or abridge the
3 rights of the defendant.

1 Sect. 5. This act shall have no effect upon cases
2 now pending, except that upon a conviction of murder
3 in the first degree the sentence imposed shall be in
4 conformity with this act.




