
SENATE... No. 115.

In Senate, March 19‘, 18G4.

The Committee on the Judiciary, to whom was committed the
“ Bill to promote public justice by simplifying the forms of
proceeding in criminal cases and discouraging technical and
frivolous defences,” introduced in the Senate on leave, Jan-
uary sixteenth,

The Bill submitted to us proposes to accomplish its object
by means of four different classes of provisions; contemplating,

Ist. The abolition of all established and technical forms of
criminal pleading.

2d. The allowance of amendments to complaints and indict-
ments in all cases, not supposed to affect the merits.

3d. That all objections in matters of form shall be promptly
taken.

4th. The discouragement of frivolous exceptions.
In the opinion of your Committee, legislation in reference to

the first two matters is, for the the present at least, inexpedient.
We are aware that the whole Bill proposed is a substantial

transcript of the English statute, known as Lord Campbell’s
Act, which has now been in operation some years. It is to be
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remembered, however, that England has no written constitution,
while our own contains the explicit provision that “ no subject
shall be held to answer for any crime or offence until the same
is fully and plainly, substantially and formally described to
him.” (Bill of Rights, Art. XII.) Without undertaking to
define precisely the scope and extent of this provision of our
fundamental law, it is, at least, a reasonable rule of construction
that the word “formally ” must be deemed to add something to
the word “ substantially.” So that in seeking to have an
offence set forth without reference to, and in violation of, the
long established forms and principles of criminal pleading,
there is great danger of trenching upon constitutional rights.

And, although under their different practice and without any
express restrictive provisions, amendments of indictments may
be allowable in English law, yet your Committee entertain
grave doubts whether an indictment purporting to be found on
the oath of the grand jury, can be amended, even in what the
court may consider matters of form, “ by any officer thereof,”
without action or assent of the jury, as this Bill proposes. We
are not unaware of the decision in the case of Commonwealth
vs. Holley, 3 Gray 458, which is supposed to sanction such a
procedure. But in that case the proposed amendment was
only of a x’ecital from a record of court of a prior conviction,
and we are not satisfied that the decision can or would be
extended to cover the general principle here sought to be
established.

Again, as a mere question of expediency it is doubtful whether
any thing would be gained by the looseness proposed in crimi-
nal pleading. The remarks of Judge Jackson, in the case of
Common wealth vs. Stockbridge, 11 Mass. 281, arc worthy ol
much consideration. “ But if we felt ourselves authorized and
should undertake to relax the rules of pleading heretofore
established, there will be a point at which wo must stop at last.
It is essential to the correct administration of justice that some
certain forms and methods of proceeding should be observed.
And whatever alterations should be made from the present
forms it would not afterwards be found more easy to comply
with than with those which have been so long known and settled;
nor would the inconvenience be less than is now experienced,
when indictments, or other proceedings, should be quashed or



31864.] SENATE—No. 115.

reversed for a departure from such new forms.” To this may
be added that for a very considerable time the whole matter of
criminal pleading would be thrown into such uncertainty as to
greatly multiply the number of questions raised for the decision
of the Supreme Court, and consequently to delay the disposition
of cases. At present, the forms of complaints and indictments
are, in most cases, settled with great certainty ; and the errors
that occur are mainly through inadvertence ; and it may well
be questioned whether any aggregate gain would arise from the
attempt to substitute general directions for simplifying them,
unless, at least, the precise forms to be authorized were also
enacted.

But in reference to the last two classes of provisions in the
bill, the committee are of opinion that the changes proposed
are wise, and exposed to no serious objections. To require the
defendant who wishes to interpose a technical objection, to do
so promptly, and before the Commonwealth have been put to
unnecessary expense, seems but reasonable; while, in point of
fact, this requirement will probably, in nine cases out of ten,
prevent the objection being taken at all; as the defendant has,
generally, no interest in pressing a merely formal objection, if
he must do so at a time when it may easily bo obviated by a
new complaint or indictment. If he elects not to ask a better
one before taking his chance on the issue of fact, he ought not
then to bo allowed to object to mere formal imperfections which
he has since waived.

So, also, in the opinion of your committee, if neither the
judge who heard the case, nor any justice of the Supreme Court
considers the points of law raised during the trial at all doubt-
ful, it seems hardly reasonable that the defendant should have
the power, by frivolous exceptions, to stay sentence, perhaps for
a year. There is, indeed, a provision in our statutes that “if
the exceptions appear to the justice before whom the trial is
had, to be frivolous, immaterial or Intended for delay, ....
sentence may bo passed, notwithstanding the allowance of the
exceptions.” (General Statutes, chapter 115, section 10.) The
only substantial change proposed is that the responsibility for
delay of sentence is not proposed to be placed affirmatively and
directly upon the court. Slight as the change may be in theory,
it is the judgment of those conversant with the matter, that in
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practice it will work a great change, and that many exceptions
which the judge dislikes to take upon himself the disagreeable
task of adjudging frivolous, will never be certified by him as
worth hearing. When it'is considered that almost the whole
moral impression made by punishment depends on its prompt
and manifest connection with the crime, this provision, it is
believed, will be found of great utility. Such a law is found
in the Revised Statutes of New York, (Vol. 3, page 1029,)
and other States have similar legislation.

One additional provision, not embraced within these classes,
your Committee have introduced. While they have not seen
cause to relax the forms of indictments, yet in the single case
of variance in written instruments set forth, they have thought
it reasonable to provide that no indictment shall be invalidated
which identifies the instrument, and so sets forth its purport as
to prevent all prejudice to the defendant. Although it will
generally be both safer and easier to set forth the instrument
by copy, yet the risk of minute clerical error in some cases is
so great as to justify this provision.

With these views, your Committee report the accompanying
bill.

For the Committee,
ROB’T C. PITMAN.
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AN ACT
To Promote Public Justice in Criminal Cases.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same, as follows :

1 Sect. 1. No variance between any matter in writ-
-2 ing or in print, produced in evidence on the trial of
3 any criminal cause, and the recital or setting forth
4 thereof in the complaint, indictment, or other criminal
5 process whereon trial is had, shall be material: pro-
ti vided, that the identity of the instrument is evident,
7 and the purport thereof is sufficiently described to
8 prevent all prejudice to the defendant.

1 Sect. 2. Every objection to any complaint, indict-
-2 raent, or other criminal process, for any formal defect
3 apparent on the face thereof, shall be taken by de-
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In the Year One Thousand Eight Hundred and Sixty-
Four.
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4 murrer or motion to quash, assigning specifically the
5 objections relied on, before either a judgment has been
6 rendered by a trial justice or a police court, or a jury
7 has been sworn, in the superior or supreme judicial
8 court.

1 Sect. 3. No motion in arrest of judgment shall be
2 allowed for any cause existing before verdict.

1 Sect. 4. In any plea of autrefois acquit, or autre-
-2 fois convict, it shall be sufficient for the defendant to
3 state, that at a certain term of a certain court, which
4 he shall set forth, he was lawfully convicted or
5 acquitted, as the case may be, of the same otfence
6 with which he is now charged.

1 Sect. 5. No bill of exceptions, or appeal from the
2 rulings or decision of the supreme judicial or superior
3 court, before whom the cause is tried, shall stay judg-
-4 ment on an indictment, complaint, or other criminal
5 proceeding, unless the presiding justice, or some
6 justice of the supreme judicial court, shall certify
7 thereon, that in his opinion there is so much doubt as
8 to the questions raised thereby, as to render it expe-
-9 client to stay judgment until the final decision of the

10 supreme judicial court, which certificate, so made and
11 filed with the clerk of the proper court, shall operate
12 to stay judgment and sentence; and if the defendant
13 has been committed, to authorize the clerk to issue
14 a precept for his release upon such terms, as to bail,
15 as the justice granting the certificate shall order.


