
HOUSE.... No. 258.

House op Representatives, April 27, 1865.

The Joint Special Committee, consisting of the Judiciary
Committees of the Senate and House, to whom were referred
the Petition of the president and directors of the Taunton
Bank, and the Petition of the Appleton Company, severally
asking that so much of the tax assessed upon and paid by
them under the Act of 1864, chapter 208, as would correspond
to the amount of their property invested in bonds of the
United States, might be refunded to them, and also an Order
of January 15, relating to the repayment of such tax in all
cases in which such bonds were held by the corporation, submit
the following considerations.

The position assumed is, that inasmuch as the bonds of the
United States are not subject to taxation by State or municipal
authority, in levying the tax upon corporations, under the Act
of 1864, the amount of all such bonds, held by the corporation
on the Ist day of May, should be deducted from the valuation
of the capital stock. It is claimed that the decision of the
supreme court of the United States, in the case of the Bank of
the Commonwealth vs. The Commissioners of Taxes of the city
and county of New York, has established this position; and
that, as the attorney-general, in his opinion given to the tax
commissioners, (House Doc., No. 126,) advises against the
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further prosecution of any suit by the Commonwealth for the
collection of any such tax that is unpaid, the State should
refund such as have been paid.

The whole question is thus opened in its several phases,
viz.:— '

First. Does the decision of the supreme court of the United
States upon the law of New York, cover these cases under the
law of Massachusetts?

Second. If not, is the tax inconsistent, on any ground, with
the rights or authority of the general government?

Third. Should the State yield the right to levy the tax,
before the point is decided adversely by the United States
court ?

Fourth. Does equity require the repayment of taxes already
paid ?

The opinion of the attorney-general is entitled to great con-
sideration from all departments of the government; but as we
are charged with an investigation of these matters, affecting as
the do in an important degree the financial interests of the
Commonwealth, and as we may suppose that the responsibility
of any legislative action thereon will rest in a great degree
upon this Committee, and the results to which we are led, we
are bound to state our conclusions, however much they may
differ from those even of the chosen adviser of the government.

And first, as to the decision of the supreme court of the
United States referred to. Upon a careful examination of the
opinion of the court in that case, it will be seen that the
decision is based entirely upon two leading considerations, in
regard to which the facts seem to be very different from those
which exist in the cases referred to us.

Ist. That the general legislation of New York, in respect to
the taxation of corporations, as well as the particular Act,
under which this case arose, made it apparent that the tax was

upon the property of the corporation which constituted its
capital.

2d. That this capital, or property, was invested in govern-
ment bonds by the authority of the legislature, and in accord-
ance with the very purpose of the incorporation, viz., to furnish
a basis of security for the bills of the bank. So that, under
the laws of New York, the capital was specifically in the bonds
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of the United States; or, to state the same proposition
inversely, the bonds of the United States constituted in part
the very capital or property which was made the subject of
taxation.

The fact that the court dwell upon these two points,—that
the whole discussion is directed to the establishment of them,
-—proves that they were the essential elements which entered
into that decision. If either of these elements is absent from
the_ cases under our consideration, we may well question the
application of that decision to them. But we think it can be
established that neither element exists here. One, certainly,—
the latter,—is entirely absent; and the facts applicable to the
other are quite unlike.

By the general laws relating to taxation in New York, “ all
lands and all personal estates within this State, whether owned
by individuals or by corporations, shall be liable to taxation,
subject to the exemptions hereinafter specified.”—N. Y. Rev.
Stat., chap. 13, Title 1, sect. 1.

By section 8, personal estate shall be construed to include
“ such portion of the capital of incorporated companies; liable
to taxation on their capital, as shall not be invested in real
estate.”

By section 6, of title 2, article 1, “ all the personal estate
of any incorporated company, liable to taxation on its capital,
shall be assessed in the town or ward where the principal office
or place for transacting the financial corft&rns of the company
shall be ;

” and if the company have no such office or place,
then where the operations of such company shall be carried on.

By section 1, of title 4, “ all moneyed or stock corporations,
deriving an income or profit from their capital or otherwise,
shall be liable to taxation on their capital.”

Subsequent sections prescribe the mode in which the assessors
shall ascertain the amount of valuation upon which such cor-
porations shall be set down in their lists for their personal
property tax.

The shareholders, in such cases, are not taxable for their
.shares.

Now it must be apparent to every one, that any tax assessed
upon a corporation, other than for its real estate, under these
general provisions of the laws of New York, must be, in legal
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effect, a tax upon its personal estate, whatever may be the
mode adopted to ascertain the amount of valuation upon which
the assessment should be made.

The statutes of 1857 and 1868, upon which the two New
York cases arose, made no change in the character of the tax
nor in the mode of assessment, but only in the basis of valua-
tion,—that of 1857 providing that it should be at “ its actual
value, and taxed in the same manner as other personal and real
estate of the country; ” that of 1863, that banks and other
corporations “ shall be liable to taxation on a valuation equal
to the amount of the capital stock paid in or secured to be paid
in, and their surplus earnings (less ten per cent, of such sur-
plus,) in the manner now provided by law,” &c.

Under both statutes, therefore, the tax was in accordance
with the general provisions of the New York laws first quoted
above ; and its character as a property tax is made certain by
those general provisions. They do not authorize the assessment
of a tax of any other character than as a general property tax,
the same upon corporations as upon individuals. This peculi-
arity in the New York statutes was particularly pointed out by
the court in giving the opinion, in both the cases decided under
their laws.

It cannot justly be said, therefore, that “ the only difference
between these New York cases and our own,” consists in the
mode of obtaining “ a valuation on the property of the corpo-
ration.” On the congfery, we think that the essential character
of the tax in the two States is so unlike, that the analogy dis-
covered between the two modes of ascertaining the value which
is apparently relied on, and which seems to us in reality the
only point of resemblance, is of very little importance in deter-
mining the character of the tax in this State.

In Massachusetts, with the exception of machinery,�which,
on account of its fixed character, has been treated as in the
nature of real estate, corporations have never been taxable for
the personal property held by them. Such property is not
included, by our General Statutes, in the description of prop-
erty subject to taxation. The taxation has always been upon
the stock, as an incorporeal right, represented by the shares in

the hands of the individual members of the corporation, and
taxed to them in their respective places of residence, upon a
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valuation ascertained and determined without any regard to
the amount of personal property held by the corporation.
These shares are themselves, as shares of stock, declared to be
personal property for the purposes of taxation. (Gan. Stats.,
chap. 11, sect. 4.) The shares are personal estate, although the
whole property held by the corporation consists in real estate.
(16 Pick. 572, and 4 Met. 564.) This is so by statute as to
turnpikes. (Gen. Stats., chap. 62, sect. 1;) and railroads,
(Gen. Stats., chap. 63, sect. 11.) The market value of the stock,
as determined by sales of the fractional interests or shares, has
very little relation to the value or amount of property held by
the corporation. Indeed, the share itself of the stockholder is
much less of the nature of a present interest in the property
now in possession of the corporation, than it is of an interest
in the productiveness, the future earnings and the final results
of the corporate business. The whole corporate organization,
endowed by the legislature with the right to exist as a unit, is
a franchise, and the shares are its constituent parts, themselves
being of the same incorporeal nature. The aggregate of the
shares constitutes the “ capital stock.”

“ Capital stock,” as signifying the aggregate of the shares, is
not to be confounded with capital stock as representing the
money paid in, or the property purchased therewith. The one
is the body to which the franchise is attached, as its life. The
other signifies the property upon or with which this “ corpora-
tion ”is to conduct its operations. A valuation, obtained from
the amount of money paid in or property held by the corpora-
tion, is not a proper measure of the value of the capital stock
as a franchise, nor of its separate shares; nor is a valuation
obtained from salgs of the separate shares, a proper measure
of the value of the corporate property. The supreme court
of Massachusetts have recognized this principle in both its
aspects. Great Barrington vs. Berkshire, 16 Pick., 572.
Chicopee vs. County Commissioners of Hampden, Gray, (1859,
unpublished.)

It cannot justly be said, therefore, that the valuation which
the public put on the stock, by sales and purchases of separate
shares, is “ a valuation on the properly of the corporation,”—
nor that it is taken as such by our board of commissioners.
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Nor is such the intent or purpose of the statute. The valua-
tion provided for in chapter 208 of the Acts of 1864, is pre-
cisely that which had previously been followed for the assessment
of the tax upon the shares to the stockholder.

The “ market value,” to be ascertained by section 5, “ from
the returns or otherwise,” has reference to the “ cash market
value of the shares ” required to be returned by section 2. It
is indisputable also that the return of “ the amount of the
capital stock of the corporation” required by section 2,—fol-
lowed as it is by “ the par value and the cash market value of
the shares,” means the capital stock as a franchise, and not as
indicating the amount or value of its property. It seems to
follow, almost as indisputably, that “ the market value of all
the capital stock,” as used in section 5, was intended in the
same sense.

When it is considered also, that all the returns previously
required for the purpose of assessing the shares to the individual
shareholders at their several places of residence are still
required for the purposes of the execution of this law; that,
by the same Act, the individual shareholders are exempted
from the tax to which their shares were previously liable, and
the proceeds of the tax levied under this Act are distributed to
the towns, in which such shareholders reside, in proportion to
the number of shares held in such town,—there seems to be no
room left for doubt that the purpose of the Act was to levy a
tax upon the aggregate of the shares as a franchise , having
regard to the laws previously existing, which treated the shares
as personal property, constituting a part of the general property
of the Commonwealth, subject to taxation as such, like other
property, at its “ fair cash valuation.”

This view of the case is greatly strengthened by the fact that
the Act applies to railroad, turnpike and bridge corporations in

the same manner .and to the same extent as to others, although
the greater part of the property of such corporations is in the
form of real estate, and has heretofore been held to be exempt

from taxation, as properly of the corporation, on the ground
that it is incident to the public easement. If this tax, then, is

to be regarded as laid upon the property of the corporation, the

Act makes two great radical changes in other laws of the
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Commonwealth without the slightest indication that any such
change of system was intended, —to wit:

Ist. In the law, well settled, that property thus incident to
a great public easement shall be exempt from taxation. 2d.
That real estate shall be taxable only in the city or town where
it lies.

If the statute of 1864 is only another mode of levying and
collecting a tax upon the shares in corporations,—or if the tax
is levied by it upon the corporate stock as representing the
franchise, it js not obnoxious to the objections that are urged
against it as opposed to the constitution and laws of the United
States. The right to tax the corporate franchise is recognized
and admitted by the court in both the cases decided under the
New York law; and also impliedly that such right would not
be restricted nor limited by any investments in United States
bonds.

The right to tax the shares even of banks established by the
authority of thd'Uftited States government, is expressly con-
ceded by the court in the case of McCulloch vs. Maryland, (4
Wheaton, 316,) although the State could not tax the property,
nor the franchise, nor any of the operations of such bank.
Such right would stand on much stronger grounds in the case
of corporations existing under State authority. As to the sec-
ond point, upon which the case in New York appears in* some
measure to have turned,—there is an entire absence of the same
element in the cases referred to us.

The laws of Massachusetts do not contemplate the invest-
ment of any part of the capital stock of banks under special
charters, much less of manufacturing corporations, in govern-
ment stocks.

A bank is to have its capital paid in “in gold and silver
money,”—one-half at least before going into operation; and
then “ may loan and negotiate its moneys and effects by dis-
counting on banking principles upon such security as the stock-
holders shall deem expedient.—General Stats., ch. 57, sect. 15.

Undoubtedly a bank may loan upon the public securities of
the general government. But if it does so, such securities
become a part of its loan, not a part of its capital. The bank
may loan its entire capital, and an equal amount of its bills.
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Its loan may amount to double the amount of its capital stock*
—General Stats., chap. 57, sect. 25.

And by chapter 213 of the‘Acts of 1861, (extra session,) this
limit was extended so as to enable banks' to take and hold gov-
ernment securities beyond the amount of their capital and cir-
culation, without a violation of the law previously restricting
their loans. Suppose the capital stock of a bank to be $500,000,
its loan $1,000,000, of which $250,000 is in government bonds.
Can the bank affirm that its capital stock is invested to that
extent in government bonds ? May not the tax commissioner
reply as well, that it is its circulation which it has so invested ?

Again, the Appleton Manufacturing Company was incorpo-
rated, (Stat. 1827, chap. 45,) “for the purpose of manufactur-
ing cotton and woollen goods in the town of Lowell.” If it may
invest in government bonds any funds not required for its man-
ufacturing operations, such an investment is not necessarily to
be accounted as part of its capital stock, in the sense in which
capital stock is. estimated for taxation. It»certaiuly should not
be, unless the corporation wei’e free from debt. If the corpo-
ration were indebted to an equal or greater amount, could the
value of the shares, or capital stock, be said to be enhanced ?

Suppose, for instance, that the capital of the corporation were
just sufficient to carry on its ordinary business; $300,000 in
real‘estate and machinery, and $200,000 in quick capital; its
stock worth par in the market ? on the 30th ofApril its treas-
urer should purchase $200,000 of the bonds of the United
States, giving the note of the corporation for their full value,

• on ten days’ time, and sell tiie stock to pay the note when due.
In what respect and to what extent would the condition of the
corporation be changed for the purposes of taxation, on the'first
day of May, by that operation ? The stock would still stand at
par in the market, no more and no less, so far as affected by
the purchase of the bonds. The capital stock would still be
valued the same for the purposes of taxation, unless, the claim
of exemption should be yielded to, in which case no tax could
be assessed upon the stock.

Such a case is too palpable to require anything but its bare

statement to show that no exemption should be allowed. And

yet it would be difficult to state any principle for the exemption
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claimed by the Appleton Company which should not include
the case stated above.

The provision of the Loan Acts which exempts “ all bonds,
treasury notes, and other obligations of the United States ”
“ from taxation by or under State or municipal authority,”
only declares what had previously been held by the court as a
constitutional restriction upon the rights of State taxation, in
the case of Weston vs. the City Council of Charlestown.—2 Pet.
449. It accords with the general principle, applied to a great
variety of subjects, as stated by the court in the case of Dobbins
vs. Commissioners of Erie County, (16 Pet. 435,) viz., that
taxation by State authority cannot act “ upon the instruments,
emoluments, and persons which the United States may use and
employ as necessary and proper means to execute their sovereign
powers.” In that case it was held that a tax could not be
assessed upon the salary of a United States military officer
under a law of Pennsylvania, imposing a tax upon “ all offices
and posts of profit.” And yet the supreme court of Massa-
chusetts hold, in the case of Melcher vs. Boston, (9 Met. 73,)
that the income of a clerk under the deputy postmaster of
Boston, whose appointment is approved by the Postmaster-
General, and whose pay comes from an appropriation for clerk
hire, Ac., by the general government, is taxable.

The authority of the general government is supreme and
exclusive over all objects that are within the limited range of
its “ delegated ” powers. But those powers, being “ dele-
gated,” are necessarily also limited. All other powers, if not
prohibited to the States, are reserved to them or to the people.
U. S. Constitution, 10th amendment. “All subjects over
which the sovereign power of a State extends are objects of
taxation.” 4 Wheaton, 316, 429.—A State may tax the real
estate of a National Bank. It may tax the shares of such a
bank in the hands of its citizens. 4 Wheaton, 316.—1ts right
of taxation embraces the whole field not covered by the powers
of the general government; and extends fully up to the line of
exclusion by the superior authority of the United States.
Its right, therefore, can only be denied by showing that the
subject of taxation is within, and protected by, some defined or
definable power of the general government.

2
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This brings us to the third point of our inquiry, viz.:—
Should the State yield the right to levy the tax before the
point is decided adversely by the United States court ?

We answer unhesitatingly in the negative. Even if it be a
matter of doubt, and so long as there exists a difference of
opinion, we can only regard it as a matter of doubt; yet, it
seems to us that our duty to the State requires that its claim
should be maintained until the doubt shall be settled against
her.

We would render full, prompt, and willing obedience to the
authority of the general government, and ready acquiescence
in the decisions of the tribunal constituted to interpret its laws
and declare its powers. We would not infringe upon one of
the smallest of the rights which clearly belong to its sovereignty,
but we may, and, as a matter of duty, we must also assert and
maintain to the full the rights and powers which seem to us to
be within the scope of the sovereignty of our own State. Thus
only can the dividing line between the powers of each be clearly
and properly ascertained and recognized. Thus only can the
State and the Union find and accord, each to the other, their
true relations and spheres.

Entertaining these views, we are of opinion that the suit or
suits now pending for the collection of taxes assessed under the
law of 1864 should be brought to a determination by a decision
in our own court, and, if occasion shall require, in the courts
of the United States. The question is of too much importance
to the interests of the State, and is too much involved in all
taxation of corporate property and stocks, to be allowed to
remain a matter of uncertainty, or an obstacle in the way of
a ready acquiescence in whatever system of taxation may be
adopted.

In examining these cases, we have attempted to determine
the validity of the tax in view only of the relative powers of
the State and of the general government. In this view, U is

of no consequence, and we have not undertaken to detexmine
what are the bearings of our own State constitution upon it;
nor what is the precise nature and character of the tax in

question ; whether it is supplementary to a part of the general
system of taxation throughout the State, or an excise or duty

upon “ commodities,” or whether it partakes in part of the
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nature of both. It operates so equally and fairly, that, as a
State measure, it is open to no reasonable objection. We are
not aware that any question lias been raised as to the validity
or the propriety of the measure under our constitution.

In case the foregoing views are not adopted, or if the defence
set up in the pending suit is yielded to, as is proposed by the
attorney-general, or should prevail in the courts, the fourth
point of inquiry remains to be consided, vis., Does equity
require the refunding of taxes already paid ‘i

We assume,—we think it cannot be questioned,—that but
for the law of 1864 the shareholders would be liable to taxa-
tion upon the full value of their shares, without deduction for
government bonds held by the corporation. It will be seen,
also, that whether the tax is paid by each shareholder for him-
self, or by the corporation for all the shareholders, the final
result is the same ; it is so much duty levied upon the profits
or interest of each shareholder in the corporate business. If
the objection that is urged is to prevail, it is on account of the
form in which the tax is levied, requiring its payment by the
corporation instead of by the individual shareholders, and not
because it is unequal. The same Act which requires the pay-
ment of this tax, from the profits or interest of the sharehold-
ers in the hands of the corporation, relieves the shareholders
from an equivalent tax upon the same interest or profits, in their
individual right. If there is any inequity in the case, it is in
the claim to take advantage of this authority.

Objection to the authority of the State to enforce the tax, on
account of theform in which it is levied, and thereby, to that
extent, enable shareholders to escape their equal contribution
to the common burdens.

They therefore unanimously report, that the petitioners have
leave to withdraw, and that no legislation is expedient upon
the subject named in said Order; but the Committee recom-
mend the adoption of the accompanying Joint Order.

For the Committee,

JOHN WELLS.
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House op Repeesentatives, April 27,1865.

Ordered, That the attorney-general of the Commonwealth
be and he is hereby requested to prosecute the suit now pend-
ing for the collection of a tax assessed under the Act of 1864,
chapter 208, to a final determination, at as early a day as is
practicable.

tfommorauealtt) of ittassacljusctte.

In the Year One Thousand Eight Hundred and Sixty-Five.


