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The Committee appointed to consider and report upon the
expediency of licensing the sale of intoxicating drinks, and
who were also instructed to inquire into the expediency of
repealing or modifying so much of the 86th chapter of the
General Statutes as provides that persons shall be imprisoned
in the house of correction for selling cider, malt liquors or
wines, and who were further instructed to inquire and report
whether, or not, the State Liquor Commissioner has conformed
to the requirements of chapter 86 of the General Statutes,
submit the following Report.

Per order,

F. B. PARKER.

Commomumltl) of iltasstuljusctte.
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The subjects which the Committee are instructed by the
legislature to consider and report upon, are two: Ist. The
expediency of licensing the sale of intoxicating drinks. 2d.
The expediency of repealing, or modifying, so much of the 86th
chapter of the General Statutes as provides that persons shall
be imprisoned in the house of correction for selling cider, malt
liquors, or wines.

Both these inquiries look to a possible change of policy
in a matter of cardinal importance,—a policy adopted after
long discussion by the legislature, and much agitation among
the people, and which, for the last thirteen years has been
defined by explicit statutes, enforced by heavy penalties.
That policy, briefly stated, is, that the manufacture and sale
of spirituous or intoxicating liquors—meaning thereby dis-
tilled spirits, ale, porter, strong beer, lager beer, cider, and
all wines, as well as any other pure or mixed liquors which
may produce intoxication, (Gen. Stat., chap. 86, sect. 28,)—

are criminal acts, and the persons convicted of manufacturing
or selling such liquors are to be punished as criminals, by both
fine and imprisonment. For a first sale the offender is pun-
ished by a fine of ten dollars, and imprisonment in the house
of correction not less than tyenty nor more than thirty days;
for a second sale, by a fine of twenty dollars, and imprisonment
of not less than thirty, nor more than sixty days; and for any
subsequent sale, by a fine 6f fifty dollars, and imprisonment of
not less than three, nor more than six months. In all cases
costs are added to the fine, and for non-payment of fine and
costs, thirty days imprisonment is added. A manufacturer, or
a common seller, (i. e., one who makes three several sales,) is
to be fined fifty dollars and imprisoned in the house of cor-
rection not less than three, nor more than six months, for a first
offence; to be fined two hundred dollars, and imprisoned six
months, for a second offence ; and to be fined two hundred
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dollars, and imprisoned twelve months, for every subsequent
offence. Whoever is convicted of more than one offence, on
the same complaint or indictment, or on different indictments,
at the same or any other terms of the court, is subject to the
same punishments as if he had been successively convicted on
as many complaints or indictments, at different terms of the
court, as there are offences of which he is convicted; but the
aggregate term of imprisonment, under any one complaint or
indictment, or at any one term, shall not exceed one year.
Penalties are also provided for owning or keeping such liquor
with intent to sell; for receiving liquors unlawfully sold, to be
conveyed to another person; for transportation by railroad
corporations, or their servants. Persons complained of for
drunkenness are, in certain cases, to be discharged, if they
make a full disclosure of the person of whom the liquor which
produced the intoxication was procured, with all particulars
of time, place and manner. Search-warrants are also author-
ized for liquors illegally kept, extending, in some cases, to
dwelling-houses; and provision is made for seizing, and after
due proof in court, for destroying such liquors. Exceptions
are made as to liquors imported and sold in the original
packages—any restraint, on such sales being, under the consti-
tution of the United States, beyond the power of a State.
Sale is also permitted of liquors to be used for medicinal,
chemical and mechanical purposes, but such sale must be made
by town agents, and these in turn are restricted to purchase of
a State commissioner; and for this commissioner and these
agents, their appointment, their bonds, and their business,
elaborate provision is made. Cider is permitted to be sold for
other uses than drinking, and unadulterated wine for sacra-
mental purposes. Other exceptions are also made, which, as
the purpose of this Report is to set forth only the’main provis-
ions and scope of the statute, it is not necessary to state in
detail.

This prohibitory statute, known in its earliest form as the
Maine Law, is the fruit of much experience, avoids the practical
difficulties discovered by hostile lawyers in the earlier statutes,
is minute, thorough, and comprehensive, and is believed to be
the only criminal law where the legislature has provided forms
of proceedings; in short, as those who administer it have
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testified, it is as perfect as a criminal statute well can be.
The witnesses all say that, if there is any fault in its work-
ing, it does not come from the machine. And in addition
to its technical merit, the statute has what many consider
the great recommendation, of spreading upon our statute
book, in stern and direct language, the deliberate judgment
of the people, that the manufacture or sale of spirituous or
fermented liquors, it matters not whether they be strong or
weak, adulterated or pure, in larger or smaller quantities, is
a crime; and that the persons guilty of it are criminals, to be
visited with the punishments which are reserved for those con-
victed of infamous offences. By necessary implication, the use
of such liquors as a beverage, no matter under what restraints,
or with what self-control, is an offence against the moral law.

The inquiry ordered by the legislature, as to the expediency
of a license law, that is to say, of substituting regulation of the
manufacture and sale of such liquors, instead of prohibition ,

at once suggested to the Committee that the present policy of
the State might have failed in its practical working ; and know-
ing that the best theory, when put in practice, may disclose
unexpected infirmities, they thought it their first duty to make
a careful examination into the facts. Accordingly they had
seventeen public hearings, at which fire Rev. Mr. Clark, of
North Chelmsford, represented the friends of a license law;
and William B. Spooner, Esq., appeared for the State Temper-
ance Alliance, favoring the present law ; each of whom called
witnesses, in addition to those summoned by the Committee.
Forty-four witnesses were sworn—persons of intelligence, and
local knowledge, from every part of the State, and these were
interrogated on the following points:

I. Are spirituous or fermented liquors drunk by the people
of your neighborhood ; and if so, to what extent, and how
generally, wheif compared with the time immediately preceding
the enactment of the first prohibitory law and with previous
times ?

11. Is the sale of the prohibited liquors carried on in your
neighborhoood ; and if so, to what extent, and how openly ?

111. Is the prohibitory law invoked in your neighborhood to
punish such sales ?

IV. If invoked, does it result in convictions ?
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Y. If it results in convictions, are the persons convicted
visited with the statute penalties ?

YI. If the answer has been that the law is not invoked,
then what are the reasons why it is not invoked ? If the law
is invoked, and the guilty persons are not punished, does this
result from the failure to obtain witnesses—or the failure to
obtain the requisite testimony from the witnesses,—or from
the failure of the grand jury to indict, or of the petty jury to
convict, or of the district-attorney to bring the convicts to sen-
tence, or to enforce the sentence ; or from the failure of the
judge to impose the sentence ?

The answers to these questions, and to all other questions,
were given with fulness and candor; and the Committee deemed
the information thus obtained of sufficient importance to be
laid before the legislature, and directed their chairman to
report it. As to the first point—the consumption and cus-
tomary use of intoxicating drinks—the evidence was clear, that,
excepting in a few limited and not populous sections of the
State, they are largely on the increase. The witnesses differed
widely as to the operation of the Maine Law; some of them
were partisans of it, some were partisans of a license law ; but
all but two agreed that what they called the cause of temper-
ance is not merely on the decline, but alarmingly on the
decline. This decline has been more rapid, and more noticed,
since the war began, notwithstanding the fact that a very large
proportion of those whose conduct in .this respect was least
edifying, have joined the army, and are still absent in the field.
But the weight of the testimony was that, though intemperance
had received an impulse from recruiting, and from the various
excitements of the time, the decline in public sentiment and
conduct had begun before the war.

Mr. Robinson, judge of probate for Berkshire, testifies :
“ There is a manifest increase in tire consumption of liquor ;

it is creeping back on to the table everywhere, where it was
formerly excluded.”

Mr. Parsons, senator from Franklin, speaking of his own
town (Northfield,) says—“ I think intemperance is alarmingly
on the increase, especially among the young men.” Hon.
George Marston, district-attorney of the southern district,
residing in Barnstable, says—“ I think that among the younger
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class of persons, the use of intoxicating drinks has increased
for the last five years. It is alarming to see to what extent it
prevails.” Mr. Blaisdell, mayor of Fall River, in 1858-9,
says—“ Drinking habits are increasing to an alarming extent.”
Mr. John C. West, chairman of the selectmen of Pittsfield,
states—“The use of intoxicating drinks has been increasing in
my neighborhood for three to five years.” Hon. Charles G.
Davis says—“l think the drinking of intoxicating liquors is
more general than fifteen years ago, in Plymouth.” Hon. B. C.
Sargent, mayor of Lowell in 1860-61, testifies to “ a great
increase in the consumption and sale of intoxicating drinks ”

there for the last five years. Hon. Joel Mereiam, senator from
north-eastern Worcester, says—“ I think we have fallen away in
temperance in the north-east part of Worcester County, for the
last four or five years. * * I fear there are more people who
drink in our town (Westminster,) than in 1850. The effort
has been relaxed. I should hardly think more liquor is drunk;
the old topers have passed away, and the young men don’t
drink so much. The number who drink is certainly greater
than in 1860.” Hon. C. P. Huntington says—“ I think for
the last year or two there has been a great deal more intoxica-
tion than at any time within my knowledge.” It is unneces-
sary to speak of Boston and all the larger cities ; or to accumu-
late extracts from the evidence given by persons in every part
of the State to a point so uncontested.

In making their statements as to use of intoxicating dx-inks,
when compared with previous periods, many of the witnesses
referred to their earlier labors for temperance in this State, and
an abstract of their evidence on this subject will not be
uninstructive.

The temperance reform, originally directed against distilled
spirits only, first attracted attention about the year 1826; and
before 1832, it was an organized movement, with the usual
instruments of societies, officers and lecturers, and_ the addi-
tional appliance of a written pledge. Before* 1840, it had, in
this State, produced a marked change in the habits of our peo-
ple. Spirits were no longer offered to morning visitors, as had
been the custom in all good houses, nor openly and generally
drunk. The side-boards, which had been an indispensable arti-
cle of furniture, had disappeared, and convivial excess had
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ceased to be common, and to be regarded as venial. A visible
and most salutary reform had been effected in the mode of
thinking and acting of the prosperous classes, as well as in the
daily life of the laboring class, which was chiefly made up of
Americans. As regards spirits, abstinence had been substituted
for temperance; and among persons of moral sensibility, this
was generally considered as no longer an open question of ethics,
but a plain duty. Abstinence from fermented drinks was
agitated later, and has never been general in the large towns,
or among the richer classes, (who had been almost the only con-
sumers of wine,) but the rural population has generally made
no distinction between distilled and fermented liquors. The
movement thus far had been steady and quiet; the clergy tak-
ing an active part, both in lectures and sermons, and most lay-
men of weight and influence aiding them by their example.
About the year 1840, the movement received a sudden impulse
from a new organization or society, known by the name of
Washingtonians, who, finding the people generally awakened
on the subject, moved them still further by means much more
exciting than those hitherto employed. A new class of lecturers
was introduced,—the reformed drunkards, who had, sometimes,
much popular eloquence, and moved the feelings of the masses
by relating their harrowing experience. “It made the people
feel,” says the Hon. Linus Child, “as if they didn’t want to
hear anybody speak, except a reformed drunkard ; before that
time I used to lecture alone; afterwards I took a reformed
drunkard with me,—he told his experience, and I followed with
the improvement.'” No doubt there was exaggeration in this last
movement, much bad taste and false excitement, and sometimes
graver faults ; but when the habits of the people, as to drinking,
had been changed, and the young had grown up with those
changed habits, and when, to persons thus freed from theblindness
which every common custom produces even with the best, the
enormous prevalence of drunkenness, in the years just passed,
was pointed out; the ruin and suffering of the drunkards were
related by those who had thus suffered, and had been on the verge
of this ruin ; the distress of wives and children, and the brutal-
izing influence of the drunkard’s example were displayed; and
when it was seen how naturally and almost necessarily all those
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consequences resulted from what had been the universal custom
of society, and when it was also seen that the vow of abstinence
from a few articles of drink which were really necessary to
nobody, was, if universally taken, the simple and easy remedy
for all these tremendous evils, it is not surprising that this
vow was eagerly taken by all classes and ages. There has
been no better instance, (unless, perhaps, it is the anti-slavery
agitation which came a few years later, and is now ending in
emancipation,) of the tendency of our people to strong excite-
ments on moral subjects; and their tendency also to cause
such emotions to result in convictions, and to make those con-
victions the basis of permanent action. Before 1845, the people,
(that is to say, a sufficient majority of them to control elections
and public opinion,) had made abstinence a part of their relig-
ion, had added it to the commandments; and the drinking of
spirituous liquors which, twenty years before, had been the
daily practice of exemplary Christians, had become a breach of
the Divine law. It being thus settled, that to drink such
liquors was a vice, it followed that to make or sell them, and
thus enable or seduce others to drink them, was a crime;
and as the moralists and religious teachers had introduced the
first proposition as an axiom into their books and discourses, so
the legislators at once took the corresponding step, and added
a new offence to the criminal law. This last step had a double
recommendation,—it made the statute law correspond witlf
what they believed to be the moral law, and thus made it what
one witness calls “ the great teacher of righteousness; ” and
as the previous excitement, of necessity, could not be perma-
nent, and had already begun to flag, this legislation had the
additional advantage of enabling the missionary seasonably to
hand over his work to the magistrate.* In the opinion of many

* A distinguished advocate of temperance favors the Committee with an
account of the progress of legislation, of which the following is an extract:
“ The statute of 1832, reenacted in the Eevised Statutes, chap. 47, provided for
licensing. Licenses were granted by county commissioners, but it was a
necessary pre-requisite that the selectmen of the town should certify that the
‘public good’ required that the license should be granted; the only exception
being that, if the selectmen unreasonably refused to make such a certificate,
the commissioners might grant the license; thus throwing the burden of proof
upon the applicant, to show affirmatively, Ist. that the refusal was unreason-
able ; 2d. that the public good required it to be granted. It of course made
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persons, when this was done, all was done;—public opinion
was settled,—the law was brought up to public opinion,—and
further preaching and lecturing against drinking would only be
needed as they are needed against theft or adultery. In the
words of a witness, the Hon. Joel Mereiam, “ I thought we
had got the thing so far along that the law would finish it up.”
The preachers and lecturers soon acted on this impression.
“ There has been,” says Judge Robinson, “ very little popular
education on this subject in the northern part of our county
(Berkshire) for years. The young people have hardly heard a
temperance lecture. * * * There is no press, there are no
lectures, no vigorous temperance sentiment.” “ The friends
of temperance,” says Mr. Child, “ relaxed their efforts some-
what before the passage of the Maine law, and after it was
passed, they gave them up entirely.” Dr. Southwick, senator
from South Worcester, testifies: “ The efforts of the temperance
men slackened at the passage of the Maine law ; and since then
there has been a retrograde movement,—other causes have
helped.” And Mr. Tucker, representative from Groat Bar-

each a case to be tried upon its own merits. * * * Each town was a separate
and distinct community. And then each county was alike independent of all
other counties ; and in fighting the liquor business, we had the advantage of
attacking it in detail, and conquering a point at a time. The consequence was
that towns began to choose temperance selectmen, and next the counties chose
temperance commissioners. As the sentiment against rum-selling gained
ground, town after town, and by-and-by county after county, put a practical
ban upon it. It seemed then that, if the law would only come to the rescue,
and put a stronger interdict upon the traffic, the evil could be stopped. The
friends of the measure counted upon the continued cooperation of public sen-
timent, and thought that a more stringent law would not only secure what had
been gained, but would advance it still further. Under this idea, the ‘fifteen
gallon law ’ of 1838 was brought forward, and urged through the legislature.
* • * Some 20,000 petitioners had asked for it, and I hoped for the best. The
friends of temperance, having now such a signal success, confided in the law
sustaining itself through the courts and its civil officers. But the people, as it
turned out, were not ready for it. In two years, its opponents rallied, carried
the thing into politics, and repealed the law. We found ourselves back again,
where we had left off in 1838, and had to make a new start. But, in the mean-
time, we had gained one important step, in having established the constitution-
ality of the license law, which operated to exclude the sale of imported liquors
by retail, in our own courts, and that of the United States. (Commonwealth
v. Kimball, 24 Pick. 359.) Attempts then began to be made to prevent juries
from agreeing. * * * But the issue tried was a single one. It was that man’scase; and where the sale was clearly proved, the juries, in almost every

2



[Apr.REPORT ON LICENSE LAW.

rington, states, “ it has always seemed to me that the prohibit-
ory-law has taken away the sense of duty of the temperance
men. They give up the cause to the officers of the law, until
they can’t help taking notice of it.”

The fair summing up of all the evidence on this point
is, that the temperance reform culminated in Massachusetts
before the prohibitory law was enacted, and between the years
1845 and 1850 ; that since that time public interest in the sub-
ject has on the whole declined, and for the last four years
somewhat rapidly declined ; that the use of intoxicating drink
as a beverage is now common, and intemperance not infre-
quent. Dr. Southwick says that the temperance movement
was at its height in his part of the State about the year 1850.
Mr. Child says: “My belief is that a year or two about 1845,
the cause of temperance was at its highest point.” Mr. Pas-
sons says the great improvement in Franklin County was from
1845 to 1852. All the witnesses agreed that the present posi-
tion of the State as to temperance, though very unsatisfactory,
is far in advance of what it was forty years ago, before the
movement began ; and all also agree that we are now moving

instance, convicted. * * * Statutes in aid of this were from time to time made,
such as throwing the burden of proof upon the party charged, to show that he
was licensed. But the general system remained as it had been, and I have
reason to know that, from 1844 to 1848, there was rarely difficulty in juries
agreeing, and the law being enforced. * * * There was, meantime, a concerted
movement to organize a temperance political party. A convention of over a
thousand delegates met in Boston, and debated the matter all day. This was
in 1840. The measure stopped there. * * * Things were going on in this
way, when the Maine people started their famous law; and enough friends of
the cause here, believing it would be a success, laid hold of the plan, and
passed the law of 1852.” As an illustration of this statement, is added the
following summary, furnished by the courtesy of Joseph Mason, Esq., clerk of
courts for Worcester County, of the number of licenses to sell spirits granted
in that county in the years 1830, 1840, and 1850;

18 3 0.

Retailers licensed, 211
Innholders licensed, 160

371
1840.

Retailers licensed, ........ 69
Innholders licensed, . . . . . . . . 105

274
1830.

Retailers licensed, .........36
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in the wrong direction. This is true of the American popula-
tion. The great numbers of Irish who have come into the
State since 1846 have not in general changed the habits which
they brought, and neither they, nor the Germans, generally
abstain from spirits. Taking into view the great increase of
population, and the evidence hereafter to be noticed, it seems
probable that more intoxicating liquor is drunk in this State at
the present time than at any previous period ; though not more
in proportion to the population.

In regard to sales of intoxicating drinks the evidence is tol-
erably precise. The law of the United States collects an excise
or license on every wholesale dealer in spirits and on every
retail dealer ; and we thus have the singular and scandalous
anomaly of several thousands of persons openly taking out
United States licenses and being duly registered to perform
acts made criminal by the laws of the State. The retail
license is twenty-five dollars, payable annually, and the collec-
tion districts are ten in number, corresponding exactly with
the congressional districts. By returns furnished through the
courtesy of the United States Assistant District Attorney, Mr.
Lothrop, the number of wholesale,, and retail licenses for the
year 1864, is ascertained to be as follows:

District No. 1, 280
No. 2, ...... 197
No. 3, 1,552
No. 4, 1,219
No. 5, 265
No. 6, 449
No. 7, 485
No. 8, .- 840
No. 9, 238
No. 10, 549

Total, 5,574*
* This enumeration is believed to include the town agents. The question

has been raised, whether persons duly licensed under the law of the United
States can be prohibited from selling by the State. This question is before the
Supreme Court of the United States; and pending its decision, those cases
before the State courts, in which it has been regularly pleaded, have generally
been continued.
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Estimating the population of the* State at 1,350,000, and
one voter to every five inhabitants, there is one liquor dealer to
every 224 inhabitants, and every 45 voters. The district
apparently most temperate (No. 2,) has one Sealer to every
634 inhabitants and every 127 voters ; the district least tem-
perate (No. 3,) has one dealer to every 80 inhabitants and
every 16 voters. This assumes that every dealer is registered
and licensed, which is far from being the fact. Hon. C. P.
Huntington, a United States Collector, says: “I presume
there is a large number of unlicensed dealers.” Mr. Sawin,
representative from Natick, and Assistant United States
Assessor for Natick and Wayland, states: “I have granted
about ten licenses a year to retail dealers. Recently, there
have been prosecutions, but, until within a week or two, I pre-
sume liquor has been sold in forty places. * * * I mean
it can be obtained there; not that it is exposed for sale. In
ten or fifteen places it is exposed. The total number may not
be so large as forty, but it is larger than it ought to be.” This
example of the proportion between the licensed and unlicensed
dealers in a single rural district is adduced to show that the
sellers are much more numerous than the licenses. Perhaps
10,000 dealers is a moderate estimate for the State ; or one
for every 125 inhabitants, and every 25 voters.

In making a more detailed statement of the number of
dealers, Boston, of course, takes the lead. Mr. Kurtz, the
chief of police, reports that he has caused a canvass to be
made, and finds 2,008 places where intoxicating liquor is sold.
It is the centre of the wholesale trade; and in some parts of
the country, both families and small dealers draw their supplies
from Boston. Three or four gallons of spirits sent from there
by express, as occasion requires, will be a stock large enough
for an Irish shop in the country. And in Barnstable County,
where little is sold by retail, Mr. Marston testifies that con-
sumers send their jugs and demijohns to be filled in Boston.
In Lowell, there were last year “ 266 public places of sale; ” in
Springfield, “ 130 to 150 licensed retailers ;

” in New Bedford,
138 “ places where liquor is sold;” in Pall River, “ 98 retail
licenses returned,” —“ more than 200 grog-shops; ”in Milford,
“60 licenses;” in Worcester, “ from 100 to 200 places; ” in
Adams, from “40 to 50 places; ” in Pittsfield, “25 to 30
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places; ” in Marblehead, “50 places.” Of Boston, Mr. Kurtz,
chief of police, says:—“ The law is practically disregarded,
and has been during my two years. Boston goes on, as to the
sale of liquors, just as if there were no prohibitory law,
or restraining law, at all. I have frequently talked with
rumsellers, who say they want no better law.”

Passing over Roxbury, Cambridge, and Charlestown, where
the sale is believed to be very notorious, Hon. Henry Alexan-
der, Jr., says of Springfield:—“ In 1863 and 1864,” when he
was mayor, “ the prohibitory law was entirely inoperative,—l
mean that liquor was sold just as if there had been no law at
all.”

Mr. Winchester, representative from Springfield, says that
intoxicating liquor is now sold “in a great many places. At
every turn of the street you find liquor shops, where it is sold
openly day and evening,—sold precisely as if there were no law
at all. * * * They go into an open bar-room, and spirits
are sold as openly as teas and sugars. In summer, when the
doors are open, you can look in and see them selling ; there are
three such places within a stone’s throw of my office.”

Judge Robinson, of Berkshire, says:—“The sale is almost
entirely unrestricted in our part of the county. * * * It
is almost, —not entirely,—as if there were no law at all. There
are a few prosecutions from accidental causes.” Mr. Tucker
testifies:—“ln Great Barrington the law is not enforced, and
has not been, since I have been there, about six years. Liquor
is sold there, and has been for the last two or three years, about
as openly as it is in Boston. * * * I am pretty familiar
with all the large towns of Berkshire County, and think there
is no one of them where the law is enforced at all; there are
occasional prosecutions.” Mr. West, chairman of the select-
men of Pittsfield, says of the prohibitory law in his town:—
“Itis no law at all.” Mr. Parsons says :—

“ I should think the
sale, no doubt, was on the increase in Franklin County for the
last five years. * * * I shouW think there was a very
large increase of sales since 1851 and 1852.” Mr. Gillett,
district attorney for the last eight years of the Western Dis-
trict, comprising Hampden and Berkshire, says:—“ The pro-
hibitory law is not enforced in my district, so far as I know, in
any municipality. We have prosecutions under it. * * *
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So far as I know, or have heard, there is no town, or cluster of
towns, free from the sale of intoxicating liquors. Some of the
remote or smaller towns may be such, but I believe there is
none. There is none that I know of, where a stranger, or
traveller, would find it difficult to get a glass of intoxicating
liquor. * * * Liquor is rarely exposed for sale in the rural
towns.”

Coming to Essex and Middlesex, Hon. B. C. Sargent says of
Lowell“ I think it is sold as it would be if there were no
law at all. There is scarcely any restraint.” Mr. Frederic
Lovejoy, city marshal of Lowell for the years 1860-61, testi-
fies : • “ I think there is no restraint there on the sale of intoxi-
cating drinks.” Mr. Hosford, mayor of Lowell in 1802-8-4,
says —“ The sale of intoxicating drinks was common in those
years. I presume liquor is sold in Lowell as it would be if
there were no law at all on the subject.” Hon. Asahel
Huntington says :—“ I have no doubt that liquor is very com-
monly sold in Newburyport, Salem and Marblehead ; in Lynn,
it is largely sold.” Mr. A. C. Orne says :—“ The sale of
intoxicating liquors has never been restrained in Marblehead,
except about six months in 1854; during all the rest of the
time it has been really free, just as if there had been no law at
all,—with an occasional prosecution where it has been very
bad.”

Hon. Isaac S. Morse, district-attorney for the Northern Dis-
trict, gives his opinion: “In the cities of Middlesex, I should
judge that intoxicating drinks were sold with very little restraint-
In many of the small towns, the restraint amounts almost to an
entire prohibition. * * *' I should say that, since the war
commenced, the sale of intoxicating drinks has been very
much upon the increase. So far as I can judge, it has been
so through the whole county. I don’t think the local authori-
ties, for the last three or four years, have endeavored to sup-
press the traffic to any great extent.” Mr. William Foss,
representative for Haverhill, says of that town: “ I think
since 1860 the sales have increased,—almost alarmingly to the
minds of some. Within the last year and a half, they have
prosecuted persons selling, and there is not so much as there
was a year ago. There is considerable selling. I think any-
body who wants it, can get liquor in Haverhill.” In Brighton,
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(perhaps the worst specimen of Middlesex,) Mr. Horace TV.
Jordan, the representative of the town, says; “ Liquor is sold
as freely as if there were no law;—a liquor-shop is on every
corner and in every cellar where they can get in. It is sold
with a counter and glasses, in a great many places. Respectable
men go the Cattle Fair Hotel, where there is a large bar-room
on the first floor, with the decanters ranged openly, and an extra
flip bar in sleighing time. * * * It couldn’t be worse, any
way, license or not.” Hon. Asahel Huntington says: “ There
has been, for the last two or three years, more general sale of
liquors in Essex County, than there was twenty-five years ago.”
In some small towns of Essex, and some other towns in- that
county and in other counties, which are near cities in which the
supply of liquor is abundant, sales are secret and rare. Hon.
Israel W. Andrews, trial justice, living in Danvers, says:
“ There is no store that I know of in my trial district, viz.:
Danvers, South Danvers, TVenham, Topsfield, Middletown and
Lynnfield, (I am not so sure of Lynnfield,) where liquor is sold.
It is thirty years or more, since the stores gave up selling.
There is a determination in the towns, say, Danvers, Wenham,
perhaps Hamilton, Topsfield and Lynnfield, to act under the
prohibitory law; and I think it is made effectual. To the
extent of my acquaintance in the rural towns in Essex, the
prohibitory law is enforced to a greater or less degree. Ido
not think there is such a disposition to violate the law as there is
in the cities. Of course, I don’t mean that people don’t drink
and sell. I often see them passing, on Saturday night, with jugs
and demijohns. lam told it is freely sold in Salem. It is sold
quite freely in Newburyport. In Lawrence it appears to be
sold. There is liquor kept for sale in houses, in a private man-
ner, even in the rural towns. There was such a case in Rowley
—not an Irish case.” Hon. C. P. Huntington says: “ There is
just as much liquor near my residence in Norfolk County, as
if there were no law at all. Everybody has it who wants it.”

In Nantucket, Hon. James Easton, 2d, senator from the
Island District, states that “ theamount and manner of the sale
of intoxicating liquors is the same as it has been all along for
twenty years ; ever since the old license law was abolished ; I
mean that the sale is open and unrestrained. It is unrestrained
in all respects, except the odium that may attach, to it; it has
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been carried on for the most part by parties of no particular
standing.”

lii the county of Barnstable, there is little public sale. Hon.
Joseph M. Day, judge of probate of the county, says; “I
think there is but one town in the county where a person could
enter a shop and find any paraphernalia of a drinking saloon.
It would be very difficult for him to find liquor. He would
find it in houses. The habit has been to buy the liquor in
Boston, and keep it in jugs. It was about the same in 1851;
since 1852, there has been no decrease. In a few localities it is
sold, and it is impossible to prevent it. Barnstable is the
largest town, with six to seven thousand inhabitants, divided
into seven villages. Sandwich is more compact, containing,
I think, four thousand inhabitants. I should think there
were more drunken men in Sandwich than in all the rest of
the Cape. Liquor is sold there with some openness. The
selectmen have made the attempt to repress it. It has never
been successful before this year; whether it will be now, I
know not.” Mr. Marston says: “Intoxicating drinks are not
consumed to any considerable extent in Eastham, Wellfieet,
and Truro. In the other places, they are consumed to some
extent.”

In Bristol County spirituous liquor is sold openly in all the
large towns. In New Bedford, Mr. Oliver M. Brownell, the
city marshal, says: “From an actual canvass by Mr. Raymond, a
special policeman, with the provost-marshal, there appear to be
138 places. Liquor is sold openly in New Bedford, but not in
front shops,—the bars are generally in the back rooms.” In
Pall River, Mr. Blaisdell, who was mayor for two years next
preceding the spring of 1860, says: “I suppose we have more
thaq twice one hundred grog-shops.” Mr. Marston says:
“ In Taunton and Fall River the law is not enforced ; not that
there are no prosecutions, but they bear a small proportion.
In Barnstable, Nantucket, Dukes and a portion of Bristol, I
should say it was enforced. When I say it is enforced, Iby no
means mean that no liquor is publicly sold. It is done as well
as it can be done. There are towns in Bristol County where I
suppose it is not sold at all. In other places it is sold at times,
and then the penalty is enforced and it is checked. In those
places where it is not sold, I should say it was not sold immedi-
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ately before the passage of the law of 1852.” Of'Plymouth
County, Hon. Charles G. Davis says: “The sentiment of the
people is largely in favor of total abstinence. Liquor is semi-
furtively sold in the town of Plymouth. I think, asUnited States
assessor, there are three or four licenses there. The sale of liquor
in the county is no greater than it was in 1852.” * * *

There are “applications of over two hundred persons in the
county for license.” The county of Worcester has, for a long
time, been active for abstinence, but the state of things there
does not differ from that of Bristol. It lias already been stated
that 340 retail licenses were granted last year in the eighth
congressional district. Of the,city of Worcester, Mr. Charles
B. Pratt, the city marshal, says: “Liquor is publicly and
openly sold, and has been for a good many years, in front rooms,
with decanters labelled, as it used to be twenty or thirty years
ago. It is sold just as it would be, if there were no law at all.
* * * I don’t think it would be possible to get a city govern-
ment for several years together that would restrain it. Public
sentiment would not support it.” Dr. Southwick says of
Blackstone :

“ Liquor is sold in both villages to a considerable
extent, but not very publicly. It is sold in Mill Village in
probably five or six places, and in Blackstone Village in prob-
ably a good many more. I can’t say there is any attempt made
to restrain the traffic at. the present time. * * * I suppose
that almost anybody who wants liquor can get it there.” Rev.
John C. Webster says: “ There is a good deal of liquor drink-
ing in Hopkinton and the adjoining towns. I have no doubt
there is a good deal of liquor sold. It is sold privately; we
don’t allow any sold openly. I believe the United States have
granted some licenses there ; but don’t think it has availed
them much. By ‘we,’ I mean the friends of temperance. We
have prosecuted every few weeks—keep them going. It results
in convictions. The town, for the last two years, has appointed
a special committee, who institute prosecutions at the expense
of the town. * * * I have been in Hopkinton going on
twenty-seven years. There were three times as much liquor
drunk when I went there, though now we have a larger foreign
population, and a large increase of population. * * * There
is more liquor drunk now than fifteen or eighteen years ago.
Practically, it was more a temperance town then than now. I

3
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should think there was less in proportion now than then.
* * * I think the prohibitory law as well executed there as
other laws; the moral sentiment sustains it.” Mr. Zibeon 0.
Field, representative from Milford, says; “ I believe there are
sixty licenses now granted^there; three wholesale, fifty-seven
retail. It is sold freely there. In some instances it is openly
sold, but not usually. Anybody who wants it can get it. I
think there is more liquor sold there now than in 1852 ; per-
haps not more relatively ; there is a larger population and a
different population, but I think the relative sale is more now
than then.”

Mr. Mbrriam says of Westminster, a town of 1,900 inhabi-
tants, there are “ two or three places where we have no doubt
liquor is sold. It is sold in Fitchburg,—considerably sold,—I
think not openly. I presume anybody can get it. I don’t
think there is any place in the north-eastern part of Worcester
County, where intoxicating liquor is sold openly. I understand
that Harvard is free from the sale. I know no other town per-
fectly free from it. * * * Harvard has about 2,000 inhabi-
tants.” Mr. Luther Hill, representative from Spencer, says:
“ I don’t think there is a place in Spencer where a stranger or
inhabitant could get a glass of liquor, and don’t think he could
get a glass of ale. The people who drink get their liquor in
Worcester. * * * Sometimes there are peddlers, who come
from Worcester and sell by night. * * * I don’t think
liquor is sold in Leicester, Brookfield, or North Brookfield. It
might be sold in Leicester, or Brookfield, and I not know it. I
am confident that none is sold in Spencer or North Brookfield.”

The substance of the whole testimony on this point may be
thus stated:

I. Intoxicating drinks are freely sold in every city and large
town in the State, in most of them without any attempt at con-
cealment, and in some with considerable ostentation. In some
smaller towns, and in one or two clusters of small towns, none
is known to be sold. But in these cases such inhabitants as
choose to drink can be freely supplied from the shops in some
larger town within easy distance. In the greater number
of towns, the statement is no doubt true that it is easier for a
stranger to get a glass of spirits than a glass of milk. In most
farming towns, however, the traffic is disreputable and private.
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11. In no city, town, or cluster of towns, (with the exception
of Spencer and its neighborhood, and perhaps one other town
in Worcester County,) is the sale of intoxicating drinks more
restrained or prohibited than it was before the passage of the
prohibitory law of 1852 ; in most of them the sale has decidedly
increased since that time. The law in force, before the prohib-
itory law, was nominally a license law ; but the county commis-
sioners had power to refuse to grant licenses in any town in
their respective jurisdictions ; and this power they so commonly
exercised, on the refusal of town and city officers to approbate,
that at one time, as is stated by Mr. Spooner, only a single
county (Hampden,) granted licenses. Such as it was, the pro-
hibition or restraint of the sale of intoxicating drinks seems, as
matter of fact, to have been most effectual under it.

There being, therefore, many thousands of persons engaged
in this criminal traffic,—more than 5,000 of whom are publicly
known, registered, and licensed,—what has become of the law ?

Is it invoked to suppress them ? If not, why not ? And if it is
invoked, why is it not more successful ?

Before answering these questions, it must be observed that in
the year when the last prohibitory law was enacted, there was
also passed a statute (Sts. 1855, chap. 405,) which appears again
in the General Statutes, chap. 88, and is commonly known
as the Nuisance Act. It provides that “ all buildings,
places, or tenements, resorted to for prostitution, lewdness, or
illegal gaming, or used for the illegal keeping or sale of intoxi-
cating liquors, shall be deemed common nuisances. Whoever
keeps or maintains such common nuisance shall be punished
by fine not exceeding one thousand dollars, or imprisonment in
the county jail not exceeding one year.”. Under this statute,
the court may punish persons convicted of keeping or selling
liquor, by a fine and not by imprisonment, while under the
prohibitory law it had no such discretion, and the sentence
must be imprisonment. Thus a back door was opened, by which
the liquor*sellers could escape that part of the punishment
which they dreaded.

In practice the Nuisance Act is the only one much used in those
counties where the offences are most numerous.. Hon. Asahel
Huntington, who has been clerk of the courts for Essex since
1851, and was district-attorney of that county for the twenty
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previous years, says: “ The practice is very general through-
out the Commonwealth of neglecting the prohibitory law, and
indicting under the Nuisance Act. * * * It” (the prohibitory
law,) “is a dead letter in all parts of the Commonwealth,
except as the great teacher. It has been so for three or four
years,—eschewed, contemned, and set aside.” Hon. George
P. Sanger, district-attorney for Suffolk, says: “ Since I came
into office in 1861, there has been neither complaint nor indict-
ment under the prohibitory law. The Nuisance Act is univer-
sally invoked in Suffolk.” Hon. Isaac S. Morse, district-
attorney of the Northern District, says; “ The Nuisance Act
is substantially the only one enforced in Middlesex-. I should
say three-fourths of the indictments—l rather think more—-
are under the Nuisance Act.” In Worcester County, how-
ever, Mr. William A. Smith, assistant-clerk of the courts, tes-
tifies that about two-thirds of the cases are under the prohi-
bitory law, and only one-third under the Nuisance Act. And
in Barnstable, Bristol, Nantucket, and Dukes, Mr. Marston
says : “By estimate, one-third were under the Nuisance Act.”
From Plymouth, Norfolk, Franklin, and Hampshire, the Com-
mittee has no returns on this point; but so far as it has returns,
they show that where there is most for the prohibitory law to
do, it is not used at all.

What is the reason that it is not used? The fair inference
from the testimony is, that the district-attorneys who draw the
indictments, believe that it will not work. Mr. Marston says;
“I think this prohibitory law in the cities, is impossible to
execute. * * * An indictment under the Nuisance Act,
contains four items—sale, keeping for sale, gaming, and prosti-
tution. There are cases where it is desirable to get a conviction
for one or the other. Hence it is invoked. Then an indict-
ment is often sustained by showing that the persons shook dice,
or cut cards, to see who should pay for the liquor. It is safer
to try for a conviction on both, as we may fail in one. * * *

Upon the whole, it is easier to get a conviction ’under the
Nuisance Act.” Mr. Morse says: “It has been found far
more easy to convict under that Act than under the other ; one
Act requiring proof of sale, the other, proof of keeping liquor.
The officers go on the premises and find the liquors and imple-
ments, and I have no difficulty in getting evidence and convic-
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tions.” Mr. Sanger says of Suffolk: “ I can only say that the
experience so far has been that a jury will not convict under the
prohibitory law. * * * I believe it to be the fact that no
conviction under the [present] prohibitory law has been obtained
in Boston.” And all agree that both witnesses and juries are
less reluctant when the punishment of the offence is a fine
only.

To what extent is the Nuisance Act enforced in the counties
just named? Mr. Sanger says: “We have from thirty to
forty indictments a month under the Nuisance Act. 1 have
entered this morning thirty-one or thirty-two indictments. * * *

All are tried who do not plead guilty. The complaints mostly
—ninety-nine one-hundredths of them—are from the chief of
police. I know of no acquittals—perhaps there have been one
or two, since 1861. In three or four instances we may have
been satisfied that we have made a mistake as to the person.
We feel certain of conviction. Seven-tenths of the nuisance
cases are liquor cases. When the cases come into court, I
make a statement to the court, whether it is a first, second, or
third offence, and also state any circumstances of aggravation,
such as keeping open late, and on Sunday; selling to women
and children ;to thieves and harlots. The sentence is ordina-
rily a fine, which varies with the different judges. In 1862 * *

a rule was adopted that in second offences, especially in cases
of houses of ill fame, a second comer went to the house of
correction. It was relaxed in liquor cases, and somewhat
relaxed in those of houses of ill fame. The sentence of a first
comer, on a liquor conviction, is with some judges twenty-five
dollars, with others fifty dollars, and, when the establishment is
a large one, one hundred dollars. * * * I don’t recall a higher
fine than one hundred dollars. The sentence for a second
offence, in liquor cases, is from fifty dollars to three hundred
dollars. * * * Many of the criminals have very small places,—
ten feet square,—and a fine of twenty or twenty-five dollars is
as much as they can pay. The rule is, where the persons are
bad neighbors, or sell to children, or don’t behave decently, the
police use the statute as a means of regulation. * * * I don’t
mean that any of the noted sellers have been complained of;
but it is not uncommon to have wholesale dealers who have a
bar. Latterly, few second comers are imprisoned. * * * You
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must bear in mind that the licen.se law (United States,) has
come in. Where this is properly pleaded, the case is sus*-

pended. * * * From two to three-fifths of all our criminal
business comes from enforcing the Nuisance Act. This suc-
ceeds in breaking up many small places, and for a time, at least,
many of the large places. Up to last year, the sentence of
the court being about the same as the costs, it was thought, if
we collected the costs, and placed the case on file, it was better,
after a verdict of guilty. For, if the guilty person offended
again, he could be and was invariably sentenced to imprison-
ment. But since the suggestion made last winter in the
legislature, I have invariably asked for sentence. * * * In
every case since then, the indictment has been tried, and the
fine paid, or the offender imprisoned.”

Mr. Kurtz, chief of police in Boston, says :
“ I have made to

the grand jury 299 complaints for selling liquors contrary to
law the past year. The grand jury have invariably found
indictments under the nuisance law, averaging four cases for
every day the court has been in session. There has been an
indictment in every case. I order, every year, my officers to
report all places in which they have reason to believe liquor is
kept for sale. * * * I have given the court as many complaints
as it can attend to. * * * The sale is increasing—is greater in
1864 than it was in 1863.”

Mr. Morse says :
“The prosecutions are almost always of the

bad cases. I hardly think the prosecutions have lessened the
sale much.' Whatever the cause, I think there is more liquor
sold [in Middlesex] than there was when the law was enacted.
* * * There have been a good many prosecutions—some years
more, some years less.”

The testimony is, however, that in these counties where the
prohibitory law is now abandoned, there was at first a vigorous
attempt to enforce it, and the question recurs: Why did it fail,
br why did the prosecuting officers think it failed ; and why is
it so imperfectly enforced in other counties ?

In Boston, the difficulty was chiefly with juries. “It was
very difficult,” says Hon. Charles P. Huntington, who was a
member of the legislative committee which reported the Act of
1855, and who afterwards administered it as a judge-, “ to get
a conviction on that Act ; generally some one or more of the
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jury would not convict on the clearest evidence. I suppose
that it was perfectly well understood that the law was not
sustained by the public sentiment of Boston. The point of
difficulty was in the jury box. I believe the prosecuting
officers did all they could to sustain the law. * * * Some
jurors wanted to convict, and were very angry that they could
not; the juries were kept out an unusual length of time, in
order to get a conviction. * * * It is my opinion that the
law cannot be enforced in Boston. I don’t think it can be
anywhere. I have seen more perjury in the liquor cases, ten
times told, than in all the rest of my professional experience.

* * * It very soon came to be understood that convic-
tions could not be had; and men who were brought up con-
sented to pay fine and costs, and that ended the case. Generally
a very small number stood out in plain oases; one or two in
some cases ; sometimes the dissenting juror turned out to be a
liquor dealer.” Mr. William R. Stacy testified to his serving on
a Suffolk jury about the year 1855, when a single liquor dealer,
whose name he gave, prevented a verdict of guilty in a liquor
case. Mr. Kurtz says: “In 1855 a case was submitted to
a jury, where there was no liquor dealer, who disagreed,
though the defendant admitted a sale of thirty glasses in an
hour. In 1856 the district-attorney requested no more
complaints.”

Boston is the only place where the difficulty of juries presses
severely ; but in the other counties are met obstacles as stub-
born and much less simple. To begin with Berkshire, Mr.
Tucker says :

“ It is a temperance county, and if the law could
be enforced anywhere it is Berkshire. * * * I have practised
law there and had occasion to know how it is enforced. Once
there was an effort to suppress the traffic in Great Barrington,
and it was successful for a short time. There is no difficulty in*
doing it, if people will do it. Complaints were made against all
the principal sellers, and the shops were closed. This was just
before the July court. I know the fact that by the influence
of a large proportion of the prominent men of the town, the
indictments were shelved, on condition that they should stop
selling. This lasted four, five, or six months. There has
been but one complaint since, and that complaint I brought.
Two school boys got intoxicated at a shop in the centre of the
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town. The gentleman who kept the school—a strong temper-
ance man—got me to bring the complaint. The seller was
bound over. The schoolmaster, by some influence unknown to
me, was induced to ask to have the indictment shelved, and it
was done. * * * I think there would be no difficulty, if
the temperance men would do the work. * * * There is a
feeling among many men that the penalties are too severe; it
certainly is a great objection to enforcing the law against men
who are called respectable. * * * I think that the temper-
ance men feel that the class of men who sell are a very dis-
agreeable class to deal with. There is a little fear. * * •*

The jury require a very small hook to hang on, in order to
disagree. There is a disposition through the whole machine
—the judge, jury, district-attorney, and sheriff—to make the
whole thing as light as- possible. The trial is a fight between
the district-attorney and his own witnesses. In perhaps the
majority of cases that are brought to trial, there are convic-
tions. The trouble is, they don’t get to trial.”

Judge Robinson, speaking of the same county, says :
“ There

is very little enforcement of the law in any part of the county,
very little in comparison with the violations of it. * * *

The principal difficulty is not in evidence or convictions, but in
the indisposition of anybody to complain. In enforcing other
criminal laws, the person who is injured has an interest to bring
the offender to justice ; but in the case of the liquor law, the
victim has no such interest, and nobody wants to put his head
into a hornet’s nest. * * * Some ten years ago there was
more effort, under the direction of the temperance societies.
They flagged, however, in the same way. A large number of
men were convicted, and traffic measurably restrained. This
restraint in our town (Adams,) was very considerable for five
"or six years. * * * There have been fires in the town,
which our community have generally attributed to revenge for
prosecutions. I can’t say whether justly. To complain, arrays
the rum interest, which is more potent than formerly, and is
threatening and revengeful. * * * We have a large
amount of manufacturing property exposed to fire. I think
the law could be enforced ; the machine would go, if the crank
were turned.” Mr. Gillett, speaking of Berkshire and Hamp-
shire, says :

“ I am not aware, in my eight years, of more than
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three or four instances, in which thece has been an attempt to
convict, where, in my judgment, there should have been a con-
viction, that there has been a failure ; and in all those cases
the jury disagreed. I can recall two or three cases in Spring-
field, where the evidence was conclusive, and the disagreement
attributable to prejudice and dislike of the law. Out of thirty-
two petty*juries, I can recollect only these instances, where the
jury failed, either from outside influence, or from personal
prejudice. These same juries did convict in other cases. The
disagreements were in cases where the parties indicted had
large personal 'influence and power to apply it. In some
instances before grand juries, I have had a good deal of diffi-
culty. The difficulty has increased in proportion to the thor-
oughness of the endeavor to enforce the law. * * * I had
this difficulty during Mr. Harris’ administration as mayor of
Springfield, which was the only instance (in the eight years,)
of an earnest attempt to enforce the law. I had then the
names of fifty witnesses given me in one or two days, and out
of the whole I didn’t get an indictment. This applied only to
one or two cases. At the same term I found indictments
against quite a number of pex-sons. So far as I know, the diffi-
culty is on the part of any man, or number of men, to under-
take the burden and odium of bringing the complaint and fur-
nishing the testimony. As a general rule, no person is willing
to commence a prosecution, unless he is willing to assume the
risk of a destruction of his property, and of such a stigma on
his reputation, as to a greater or lesser extent to damage his
general influence. Very few persons have a chronic ambition
to be martyrs. I have in mind one person, who was a vigorous
prosecutor; it was stated to him that things were much worse
than when he began ; and he was appealed to, to begin again.
He said that the temperance men had left him in the lurch,
and the temperance cause was not the only good cause in which
he was interested, and when he undertook to move jn anything
else, these same men told him that he had made himself so
obnoxious, that he must let somebody else try. I think in my
district there is not a town where one, two or three honest, per-
sistent men would fail to enforce the law. These efforts have
been made, but they have been self-limited, and then a relapse
into as open sale as before, and a chasm before any new effort.

i
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There has been an agreement in some towns for the liquor
dealers to move out of town, or to give up. Then a new set
would come in, and the old temperance men would leave them
to others. In a majority of prosecutions a single individual wqs
selected here and there. * * * The man is before the grand
jury; the evidence of his guilt is conclusive. He lives in a
town where there are a dozen shops. There is no attempt to
proceed against the others. A man sues a debt, and the defend-
ant prosecutes him for selling liquor. The selectmen say he is
one of the best of his class, and it would be invidious that he
should be in prison. They hope he will be let off on payment
of costs. Sometimes there is a long list of leading men to
such a paper. Hardly a term goes by without some instance
of that sort. The great number of convictions is owing, I
think, to the persons prosecuted being the most disreputable
of their class. * * * I have convicted persons of selling,
over and over again, when I had rumsellers on the jury. I
don’t know how it would be, when there was a general sweep
to extinguish the sale. There has been no impediment thus
far from liquor-sellers on the jury ; but there might be, if there
should be an attempt to put down the traffic in any town, and
the liquor-dealers should be banded together. * * * In
times when there is an effort to suppress the traffic, I find
frequent prosecutions come from the small towns.”

Next, take the testimony of Mr. Parsons, senator from the
adjoining county of Franklin, residing in Northfield, an agri-
cultural town of two thousand inhabitants. He says: “I
have been active as a temperance man,—have served on the
county committee, and once on the town committee to enforce
prohibition. It was my duty to institute complaints and pros-
ecutions. I should think it was fifteen years since; I served
for a number of years. * * * It was difficult to get any-
body to make a complaint, to get any justice who would hold to
the complaint, to get an officer to serve it, and to get witnesses
to tell what they knew. I had a great influence to bear on me
socially and every other way. There were threats against me,
and my leather manufactory was burnt, in consequence of
persons knowing that I had information on which 1 should
make a complaint. These difficulties attended the early time
of the prosecutions. By the aid of the district-attorney, we
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afterwards had less difficulty in enforcing the law. I think
there would now be no difficulty in enforcing the law, if we
found somebody who would take the labor on his shoulders, and
put it through persistently. * * * I was left almost alone
on the committee. I believe there was one who continued to
serve with me; but his efforts were secondary. The others
became discouraged, and there was a good deal of expense,
which generally came out of our own pockets,—and a good
deal of labor and time. Some left from fear—some from
interest. The result of my efforts was that no liquor could be
procured in Northfield by either friend or stranger. I should
think this good state of things lasted six or eight years.” Mr.
Parsons stated that he gave up his efforts at the request of a
near relative,who feared his own property would be burnt; and
that since he gave themup, there had been no determined effort;
the prosecutions had been few and far between. On being
asked what was the reason, if one resolute man could stop the
traffic in Northfield, that such a man could not be found ? He
replied : “It would be a very unpleasant task. I think there
would be no real danger from fire. I think the time will come
when somebody will bo raised up; we can’t bear the present
state of things much longer.”

These examples sufficiently exhibit the difficulties met with
in the western counties. It is necessary, for a complete view,
to show how other obstacles cause the efforts in the smaller cities
to have the same remittent type. We may take Worcester, which
is in a strong abstinence county. Mr. Aldrich says of the
county: “There is no practical difficulty in obtaining com-
plaints. I have been prosecuting attorney for ten years, and
have had no injury and no apprehension. I have had twelve
grand juries, and they have found indictments, as in all other
cases. There has been difficulty in getting witnesses, and in
getting them to tell all they knew; but not a general difficulty.
There has been a feeling as regards sentences, which does not
exist.as to other laws; the selectmen and other respectable
citizens would intercede for hotel-keepers. There is no real
difficulty with juries or witnesses. * * * I was mayor of
the city in 1862, and during that year every part of the law
(except that in relation to railroads,) was enforced against
every class of sellers, including hotels and wholesale dealers;
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and, I think, for the first six months, the traffic was essentially-
restrained, and in some places utterly suspended. * * *

This law is for its purposes very efficient. * * * Every
provision, in my judgment, can be enforced in every city and
town of this Commonwealth. It has been enforced in Worcester
County against every class of offenders, and seizures made to
thousands qf dollars. Liquors to hundreds of barrels have
been removed, as quietly as so many barrels of flour would be
removed. In any town, with the aid of an efficient police and
proper public sentiment, it can be enforced.” But in Worcester
city there were, he says, at the close of 1864, from one to two
hundred places, where liquor was sold. And Mr. Charles B.
Pratt, who was an alderman when Mr. Aldrich was mayor,
and has ever since-been city marshal, is of opinion that “ liquor
was sold then. As far as I can judge, it was sold as freely as
before or since. All that was wanted could be obtained. He
closed up many front doors, and opened the back doors. I
think the places where he made seizures did not stop for a
single hour. To my knowledge it was so. * * * I don’t
know of any person whom he stopped from selling. I didknow
persons whom he tried to stop, and didn’t stop. * * * I
think the city government by a persistent effort, continued for
Several years, could restrain the traffic. * * * I don’t
think it would be possible to get a city government for several
years, who would restrain it. Public opinion would not
support it.”

Mr. William A. Smith, assistant clerk of courts for Wor-
cester, says :

“ There were more complaints and seizures during
Mr. Aldrich’s administration than in all before or since, but the
sale of liquor continued just the same, only less open. I think
he did not succeed in stopping the sale of liquors; he closed
public bars, but the amount of liquors sold, gallon for gallon,
I believe was as much during that time as since. * * * I should
say that liquor was now sold more openly than at any time for
ten or fifteen years. Liquor is paraded on the bar and on the
shelves behind the bar. Such places are numerous. '* * The
sale is as open as can be. The decanters are labelled ‘ rum,’
‘ brandy,’ ‘ gin’, as they used to be. The present city government
was elected as a temperance government.” Mr. Smith further
says: “ Complaints are made under both the prohibitory law
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and the Nuisance Act; but the results do not seem to he so
great as in other cases. * * * In 1864, the entries under the
two Acts were 128. For selling, 80, (including single sales and
common sellers ;) for keeping, 14 ; for nuisances, 31; for con-
veying, 1 ; under the search-warrant process, 2. The final
disposition was as follows: placed on file,. nol pros’d, or
quashed, 68, including 5 not guilty ; 33 continued ; 27 reached
sentence. Out of these 27, 10 were under the Nuisance Act,
and 10 would be a large portion who were actually committed.
We find no difficulty in getting convictions; the difficulty is in
arriving at a sentence. * * * Interference of local authorities
is very rare, except in liquor cases ; but in them it is general.
Of the nearly 60 cases placed on file, more than half were so
disposed of on the interference of persons outside. It is very
rare that the cases placed on file reach sentence or punishment
in any way. ’ I recollect but one case during the year. * * *

It is always made a condition to promise to go out of the busi-
ness, before placing a case on file, and there is always a convic-
tion by plea of guilty, or by verdict. Sometimes there are
affidavits that the person has abandoned the traffic. * * * In
1863, there were 104 cases ; 71 of these were placed on file, or
otherwise disposed of; 33 were sentenced, of whom 15 were
under the Nuisance Act. * * * I know a poor Irish woman,
with a child at the breast, who was sent to the house of correc-
tion. At the same term there was a rich man, who had sold as
many gallons as she had drops, who forfeited his recognizances
and paid his fine. There were not more than one or two
Americans sentenced to imprisomeut in 1864. * * * In a
majority of cases sentenced to the house of correction, the
persons are glad to go there for the winter. The traffic is still
carried on at home; and in due time, other members of the
family take their place in the house of correction.”

In Springfield, two mayors viz., Lieutenant-Governor
Teask, in 1855, and Mr. Harris, in 1860—made vigorous
efforts to crush the traffic. Both have appeared before the
Committee. Mr. Trask says: “We endeavored to enforce the
law * * * against shops, hotels and apothecaries. * * * We
succeeded in preventing the open sale of liquor. This success
continued during my administration, and followed into the
next year, to some extent. * * * I have no doubt that the
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secret sale of liquors continued to some extent, but not to any
very great extent. There were very few arrests for drunken-
ness by the police. * * * I think I could shut, and keep shut
in Springfield, all the places of public sale there. There are
said to be now two hundred places of public sale. * * * Per-
haps I could not be elected with my present views. I thought
we could have carried the city last fall. I thought the other
side had free rum, and the public were getting sick of it. * * *

I have heard Mr. Gillett’s testimony. I attribute the non-
enforcement of the law in the two counties to the negligence
of public officers—that is, the mayor and aldermen of cities
and the selectmen of towns. We are temperance communities;
I think a great majority are temperance men. I don’t think
the temperance men generally think it their duty to enforce
the law when they choose officers to do it.”

Mr. Harris says that he made special efforts to’suppress the
sale. “It was,” he says, “ the terror that the good men had of
the bad men, that was my trouble. I could get no cooperation
from good men. Some would say to me, behind the door,
‘ You are a clever fellow; stick to it; put them through ;

’ but
the best temperance men would not help me in the plainest
cases. The rum men did me no harm. I laughed at the
whimsical fears of my friends for me. My effort was a mixture
of success and failure. It stopped Sunday sale, and public
sale on week days, but I don’t think there was much less sold
when I ceased to be mayor, than when I began. * * * As long
as the law stood on the statute book, I should try to enforce it,
but not with much feeling of encouragement. * * * The elec-
tion next year turned pretty much on Harris or no Harris, and
I lost it. All the bad men voted against me. They were a
majority, and ruled, and had aright to rule.” Mr. Winchester,
who was employed by the Temperance League as counsel, to
aid in the enforcement of the law during Governor Trask’s
mayoralty, says :

“ The effect lasted as long as the prosecutions
lasted; no longer. It was like pressing down a piece of
Indiairubber or a bladder. * * * There are places where liquor
has always been openly sold. * * * For just about six months
the restraint that Mayor Trask put upon it was kept up. Then
the restraint was more apparent than real. There was as much
liquor sold and drunk.”



1865.] SENATE—No. 200.

The town of Blackstone, with two villages and 6,000 inhab-
itants, is an example of another class. “ There have been,”
says Dr. Southwick, “ several efforts to enforce the law. The
last was three years ago, perhaps, and succeeded very well.
The manner has been for some one to go secretly to Worcester,
and give the district-attorney the names of witnesses. It is
never known who goes, or what the witnesses are summoned
for ; but as soon as the summonses are served, the shops are
commonly shut up. * * * The shops would appear closed
for some months ; after awhile would grow more bold. We
didn’t see persons going there ; they might go there in the
dark. The result of the complaints has generally been convic-
tions. * * * I think, at present, all the dealers are Irish,
or foreigners. I don’t recollect but two Yankee rum-sellers,
since the law was passed ; they were convicted. * * * One
of them was then sent to the house ofrepresentatives. I don’t
know whether it was owing to his reform, or to his previous
sin ; but the latter would have been no disgrace in the eyes of
his constituents; he was a democrat. The two political parties
are nearly balanced, and that year the democrats elected their
candidate. They probably chose the best man they had.
They are generally in favor of rum-selling, and are almost all
foreigners; comparatively few of them are Yankees. The
native population are almost all temperance men.”

The difficulty with witnesses has already been alluded to in
Suffolk. It appears to be troublesome, also, in Middlesex. Mr.
Morse says: “ I have had a vast deal of difficulty with wit-
nesses ; men, who, in other respects, would be considered
respectable, would evade in every way answering the questions.
* * * I have had a witness swear that he could not distin-
guish between rum and water. I moved the judge to commit
him for perjury, but he declined.” Mr. Lovejoy says of the
tempei’ance men in Lowell: “ I have never known one of this
class to assist with evidence. * * * They say ‘we don’t want
our names mentioned in connection with this. We have prop-
erty ; these people will destroy it.’ In one case a master
reported a shop where his men resorted. The foreman told
me that he would give me fifteen or twenty witnesses. I sum-
moned twelve. lam sure I would take their evidence any-
where else. I-examined them all. They knew the man, and
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liis shop; had bought West India goods there ; but I proved one
drink of milk there, not one of liquor. They had taken at
least 3,600 drinks there, in my opinion.” Mr. Hosford says :

“ I will state one case for all. A leading temperance man told
me a place had been opened in his neighborhood ; he could sit
in his shop and see the decanters; and his men would go out
with their aprons on, take their drinks, and come back. He
stated the fact as very annoying to him. I told him that I
should like to test the law, and would agree that the man
should be prosecuted every day, till I either broke him up, or
exhausted the law. Upon asking his name, and the names of
his men, he said, ‘ don’t use my name, or my men’s names;
my property is exposed. It may be burned, or I may be
knocked down.’ * * * The complaint was made and no
conviction was got, as nobody would admit that he ever drank
there.” Mr. Marston says :

“ I think this prohibitory law in the
cities is impossible to execute. In the country, where things
are seen, if the law is applied, its effect will be what its friends
desire. It is not applied in many such places. The first great
reason is the difficulty in getting testimony. That difficulty is
so groat as materially to interfere with the execution of the
statute. It is greater than any man who has not had a practi-
cal acquaintance with it would conceive. It exists in the rural
districts. I have never found any difficulty with juries. There
is no class of men so willing as jurors to see the law fairly exe-
cuted. I have no difficulty with the court. Those convicted
are not always sentenced. This depends on t*he prosecuting
officer, and on the public.” Of the recent effort in Sandwich,
he says: “It has had partial success, many failures, and, in my
opinion, a very large pile of perjury.” Judge Day says of
Barnstable County: “ The great difficulty is, you can’t get men
to testify. I should think there was one case of perjury for
almost every glass of liquor sold in the county. Our juries are
entirely disposed to convict. I have sometimes thought, as
counsel, that they were a little too much disposed to convict.”

Mr. Morse speaks of the interference of good men with the
course of justice in liquor cases. “In many cases prosecutions
are stayed upon application of the local authorities, and with
the consent of the court. * * * I have heard a good many
casas where temperance men have intervened to prevent sen-
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teuce.” Mr. Mabston says: “An eminent temperance man
wrote to me that there was a case which should be prosecuted.
I was absent from the term, in consequence of illness. At the
close of the term I found that the same man had requested it
not to be prosecuted. A great many cases are disposed of in
this way, by the advice of prosecuting parties.”

It remains only to .state the evidence of those witnesses who
take a different viSw of the operation of the law. Hon.
Asahel Huntington says: “ There has been ,no difficulty
under any one of the laws, as to Essex juries, in convicting.
The law of 1855 was enforced in Essex. The prosecutions
came from the larger towns, —Salem, Lawrence, Marblehead,
Gloucester,—in the small towns there have never been sales.

* The effect on the people at the courts was marked
and peculiar. It was doing its work more and more. Much
remained to be done. It tended to make the traffic more
secret; people were more careful and cautious to engage in it.
The law did all that the people desired that it should do. This
was up to 1859 or 1860. Then things began to change for the
worse, and have been changing from that time to this.”

Rev. Horatio Wood, city missionary of Lowell, says;
“ The citizens began the movement grandly; I should think
that toward the end of a there began to be a little sale.
* * * There was not, from 1815 to 1850, so much drinking
as afterwards ; partly owing to the Washingtonian movement,
and the increase of Lowell and of the Irish population. There
was a great increase from 1819 to 1851. In 1852 the first
prohibitory law was carried into effect, and there was a great
decrease of crimes, as appeared by the returns. In the police
court, I think the returns of the next three months, of the cases
of drunkenness showed 67 per cent, diminution; and the
criminal oases 38 per cent. Before 1852, there were over two
hundred places where liquor was sold. At the end of three
months, the city marshal reported that there was no place in
Lowell where liquor was publicly sold. * * * It was not
until it was seen that the law would not be obeyed in Boston,
that liquor began to be sold again.” Mr. Crosby, for the last
ten years judge of the police court of Lowell, says :

“ I should
judge from what I see about the streets, and the number of
complaints, that much less liquor was sold. * * * By

6
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representation, I should think the number 265 [the present
number of liquor sellers] not so great as fifteen years ago.”
And Mr. Joseph D. Hunt, formerly deputy-sheriff in Worces-
ter County, living in Milford, thinks “ that the consumption of
spirituous liquors is on the decrease, and has been for twenty-
two years that he has lived there.” The opinion of the last
two witnesses, it will be seen, was not in accordance with that
of most others.

There was testimony tending to show signal improvement and
success under the prohibitory law in Spencer and one or two
adjoining towns. Mr. Hill, the representative and trial jus-
tice, says: “ The change has been gradually taking place since
this law came into operation. There has been no difficulty in
enforcing the prohibitory law. * * *. The use of intoxicating
liquors has diminished in Spencer for the last fifteen years.
We have had no temperance movement. I don’t know of a
temperance lecture for ten years. It has been stopped by law.
* * * I have had no apprehension. One man whom I had
complained of, met me in the road at about eleven o’clock one
night, put his hand on my shoulder and said, ‘ Hill, now I’ve
got you.’ I knocked him down and went home.- The next
morning I sent the deputy-sheriff, and told him to bring the
man back with him to my office. The man came with the
officer. I said, Do you want to enlist? He replied, I had
rather not. I told him that I thought he had better, and he
enlisted. I had no apprehension of the man.” •

The substance of the testimony is, that in Boston the juries
stop the execution of the law. As it has never got further, no
one can say what obstacle, if any, would be met, if we should
pass this one. As to other cities and large towns, in some cases,
the prosecuting officers have been embarrassed by difficulty in
getting witnesses, and in making them tell what they knew;
but this embarrassment, though serious, has not defeated the
law. In almost every city or large town, however, the law has
not been supported by the people. It can only be enforced by
aid of the town and city governments; and these governments
were either chosen because they would neglect it, or saw the
public feeling and yielded to it, or attempted to carry out the
law and failed in the attempt, or had a partial success and
failed of re-election, or were not again candidates for re-elec-
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tion. In the small towns and rural districts, the law found the
sale, in some instances, suppressed ; and in most others materi-
ally restrained ; and it has succeded in keeping the sale tolera-
bly near where it found it, and generally in making it more or
less secret, and in keeping closed those taverns and public places
of temptation in which, forty.years ago, it was usual for farm-
ers’ sons to be seen. The sale and the sellers-, in the very small
villages and in some larger rural towns, arc disreputable; and
the customers generally so. After deducting, however, licenses
granted in the two collection districts which include Boston,
Chelsea, Cambridge, Brookline, North Chelsea, Winthrop, and
Roxbury, (2,771,) there remain for the rest of the State
2,803 licensed dealers, more than one to every 360 persons;
and it is believed that in the districts distant from Boston
the proportion of unlicensed dealers is larger than it is in
Boston. The people, though not content with success so
imperfect, and necessarily becoming more so, accept it, and
make uo persistent effort to improve the condition , of things.
They are much more attached to the law, than to the enforce-
ment of it; and so long as matters remain at this point, not
only are their efforts to aid the officers intermittent and weak,
but they constantly embarrass these officers by interfering in
favor of the criminals, in what are represented as hard cases of
penitent offenders, —which, after they get to court, such per-
sons commonly are. The whole matter slides back, under this
state of things, and when it becomes scandalous, frequently it
remains so; but sometimes a good man is “ raised up,” to check
it for a longer or shorter period. As there is no active police
in these districts, the work must be left to private citizens, town
agents, or committees. All the public officers are sensible of
the public feeling. They endeavor to carry out the law ; but
while the law is respected by them, and sometimes lauded, it
can hardly be said that any public officer, from the constable
to the judge, administers it with the same resolution that he
administers qther criminal laws. Without inquiring who is
responsible, it is plain that comparatively few liquor-sellers are
complained of; and that but a trifling proportion of these suffer
the ultimate penalty—imprisonment. Those offenders who go
to prison what are called “ bad cases,” are commonly
insignificant persons and foreigners.
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Many of the witnesses expressed their opinions in favor of a
license law, and many, probably the majority, against it; but
it has been thought best to confine the Report, wherever it could
be done without mutilating the evidence, to statements of facts.
To this summing up of the testimony, all the Committee present
assented ; not, however, adopting*in all cases the statements or
conclusions of the witnesses as their own.

In drawing their conclusions from this evidence, and in their
opinion on the policy of the law, the Committee essentially dif-
fer. The questions proposed by the legislature, few of its
members, it is believed, wished to act upon at the present time,
and certainly none of the Committee desired to raise. As, how-
ever, this unwelcome duty has been imposed upon them, the
Committee must give the legislature the best answer they can,
and, where they differ, must fairly express their personal opin-
ions. They present the following conclusions, not because they
feel confident of having reached the truth on a difficult subject,
but solely for the reason that they think the legislature has a
right to demand of the Committee their independent judgment,
and a candid statement of it.

To begin with factsfwhich all admit. The law makes a single
sale of any intoxicating beverage a criminal act, punishable by
imprisonment. There are proved to be in this State (leaving
out of view all unlicensed dealers, and town agents,) more than
five thousand retail dealers in such liquors. Estimating each to
sell twenty drinks a day (a number far below the truth,) we have,
with 5,000 sellers, 100,000 daily sales, and, excluding Sundays,
31.300.000 separate sales in the year, which, if averaged among
the population, would give twenty-five drinks a year to every
man, woman, and child in the Commonwealth. The intelligent
reader will decide for himself by what figures he must multiply
31.300.000 in order to get the true result; but certain it is
that we have more than 5,000 notorious criminals, and many
millions of highly criminal acts committed every year, and
going substantially unpunished.

No one doubts: 1. That this amount of selling and drinking
is a great evil. 2. That this careless and notorious violation of
a criminal statute, i. e., a statute enacted not to enforce a police
regulation, but to prohibit what it assumes to be a flagrant
breach of the divine law, confuses the ideas of right and wrong,
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and debauches the conscience of the community. To remain
■where we are, is a public scandal. Shall we return to a license
law, which will at least remove the scandal, and, as its friends
think, diminish the sale ? Or shall we make a now effort to
enforce the prohibitory law, which, if successful, will remove
both evils, the sale and the scandal ? •

The fii'st objection to a prohibitory law, is one which the
Committee do not propose to discuss; but which they cannot
pass over without seeming to neglect what a high authority
considers conclusive with any well instructed legislator. It is
this : that the right of the State to control the conduct of the
individual, reaches only so far as that conduct concerns others.

■ In the part which concerns himself, his.independence is absolute.
And as no free government now undertakes, by penal statutes,
to regulate the opinions of its subjects on politics or religion, or
to prevent the free expression of them, (though this is what all
governments once did,) so it does not undertake by such statutes
to make all men wise, prudent, or personally good ; but on the
contrary, it leaves their acts of folly and imprudence, and many
of their worst sins, such as lying and avarice, wholly unregarded.
The reason is that so soon as the State interferes for this pur-
pose, (leaving out of view how far its interference would be
effectual,) it passes beyond its province and infringes personal
liberty. “ The sole end for which mankind are warranted,
individually or collectively, in interfering with the liberty of
action of any of their numbers, is self-protection. His own
good, either physical or moral, is not a sufficient warrant. He
cannot rightfully be compelled to do or forbear, because it will
be better for him to do so, because it will make him happier,
because, in the opinions of others, to do so would be wise, or
even right. These are good reasons for remonstrating with him,
or reasoning'with him, or persuading him, or entreating him ;

but not for compelling him, or visiting him with any evil in
case he do otherwise.” The infringement complained of in the
prohibitory law “ is not on the liberty of the seller, but on that
of the buyer and consumer ; since the State might just as well
forbid him to drink wine, as purposely make it impossible for
him to obtain it.” Mill on Liberty , Am. Ed., p. 172.

Such considerations as these, however important, will probably
be regarded with curiosity rather than with interest kt thepresent
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time. And it should be remarked, in this connection, that our
law, though prohibitory to the extent of the legislature’s power,
is in fact only restrictive, since it is inoperative as to liquors
imported and sold in the original package, and any person
may buy and consume such liquors at pleasure.

. Assuming, therefore, for our present purpose, that the State
may, without violating just principles of legislation, pass a law
prohibiting the sale of any beverage, the questions arise, Can
such a law be executed ? If it cannot be executed, should it
remain on the statute book ? Is there such occasion as justi-
fies the existence of such a law ?

As to the first question, it will probably be conceded that no
law can be executed in a free country, which is conscientiously
disapproved by a majority, or by a very large minority, of its
citizens. In those governments which are called paternal, it is
otherwise; and a wise ruler, if he has power enough, may
enforce a law which he deems for the good of his subjects, even
though nobody but himself approves it. But, in free countries,
it, seems to be generally agreed that such a rule is fit only for
children and savages ; and we, at least, prefer another form of
government, one of the conditions of which is, that no law can
be executed without the support of the great body of the citi-
zens. Good men constantly submit to evils going uncorrected,
for no better reason than that the people will not punish them.
For example, our fathers thought that stage plays tended “ gen-
erally to increase immorality, impiety, and a contempt for
religion.” —(Ancient Charters, p. 780.) And, acting on this
conscientious opinion, they prohibited stage plays. Many
of the best men in the State—perhaps a majority of the voters
—are, still of the opinion of their fathers; and if a sufficient
majority could be found, such a prohibitory law would -be
passed again. Why, then, does this large body of men
•submit not only to the existence of public play-houses,
but to their being licensed and regulated 'I Only because
they know that a numerous and powerful minority are of
the opposite opinion, and that such a law, if passed, would
not be thoroughly executed. For, it is to be observed, that,
though the majority rule and make laws, (which is little
trouble,) and though the majority may give an otiose assent to
these laws when made, yet the enforcement of them, if they are
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resisted by a minority nearly equal in number, and much more
interested in forming and agitating public opinion, requires so
much trouble, activity, and resolution, on the part of private
citizens, and such zeal and independence in the officers of the
law, as can never be expected of a large community, for a long
time together. Now it seems to the Committee that this diffi-
culty, in its strongest form, impedes the success of the Maine
law. They admit that a large majority of the people, perhaps
two to one, favor the law; but.the remaining third form a pow-
erful and active minority. Besides, if two-thirds of the people
favor the law, half of these two-thirds do not support total
abstinence by their opinion and practice. A still smaller
fraction really accept the moral judgment out of which the law
springs, and which it expresses, namely, that selling wine,
under any circumstances, is as bad (to use the comparison
constantly pressed by the friends of the law,) as keeping a
gaming-house, or a house of prostitution. If the great hotels
in Boston, or in Worcester, or Springfield, where liquors are
openly sold, were used with the same openness for gaming or
prostitution, it is needless to say that they would not be fre-
quented by the mass of the people, including the many tem-
perance men and women, who are their habitual guests. It is
this fact, that of the majority who sustain the law, a large part
do not believe in the duty of abstinence which the law implies,
or in the moral turpitude of every seller, under all circum-
stances, that is the secret (when taken in connection with the
existence of an active and numerous minority who are in open
opposition,) of the feeble and halting manner in which the law
is enforced. To execute it in the more important localities, we
must first bring public opinion to a point higher than it has
ever been, or seems likely soon to be. The makers of the law
seem to have relied on it to create the public opinion which it
needs before it can begin to work. They placed the water-
wheel above the dam. And independently of the direct action
of public sentiment, the variance between the faith and prac-
tice of its advocates has created, with many persons, an unjust
prejudice against the law. We say unjust, because hypocrisy
is the homage which vice pays to virtue; but, in the opinion
of most persons, virtue has rarely before received so liberal a
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tribute, or the effect of it been so discouraging to those who
have her cause at heart.

Without inquiring, therefore, whether public opinion be
right or wrong, if it is so powerful as to prevent any real
enforcement of the law, and to bring it into open contempt, it
would seem wiser to make such a change in the law as will
render it an effective check on the evil against which it is
directed. The law has had a fair trial of ten years; and in
the opinion of the Committee, has not succeeded. If it be sug-
gested, that the last four years have been years of war, will it
also be said that the success of the previous six years was such
as to lead us to any different conclusion from that expressed ?

And may it not be replied, that all crimes but drunkenness
have diminished since the war began; and that peace, if
accompanied by prosperity, as it may be, and followed by the
return of our soldiers, as it will be, is likely to bring with it
greater temptations than the excitements of the years since*
1861 .?

But the objection is made that no statute is perfectly exe-
cuted, and the fact that many persons guilty of crimes escape
punishment, is no reason for repealing our criminal laws.
Beside their effect in deterring from crime, and in branding
the criminal with infamy, they stand on the statute book as the
teachers of the people in righteousness. The answer to this
objection seems to be that the number of the criminals under
this law is so great, the number of their accessories and equals
in moral guilt, the purchasers, so enormous, the offences so
frequent, so notorious, and so rarely punished, the neglect to
enforce the law so generally winked at in some parts of the
State, and so ratified in others by the substitution of the
Nuisance Act, that there is a broad line of separation between
this criminal statute and any other statute of the Common-
wealth, a distinction recognized and acted on by the people.
And it may be doubted whether to keep on our statute book a
criminal law on a subject assumed to be vital, and to suffer
this .law to be overlooked and universally violated, does teach
the people righteousness; and whether there is not danger
of its bringing all law into contempt, and confusing moral
distinctions in the minds of the citizens.
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It will be said again that this is a faint-hearted argument, and
we should bring public opinion up to the law, and not the law
down to public opinion. But this assumes both that the law is
right, and that it can be made to appear so clearly right, as to
convince the minds of the people and control their conduct.
For it must not be forgotten (always assuming that we live
under a free government,) that the public opinion must pre-
cede and sustain the law, and not the law create or coerce pub-
lic opinion ; and further, that this public opinion must become
the settled conviction of individual citizens, and be carried
into their practice, so that they abstain from any use of intoxi-
cating liquor as a. beverage, although they may purchase it
without violation of law. As the statute stands, it is no offence
to drink wine or beer, or to buy imported wine or beer in the
original package. But few will be so sanguine as to expect
persons who drink these beverages, however purchased, to aid
very actively in subjecting to infamous punishments those who
make or sell them here contrary to the statute. The law is
aimed at the drinkers, and seeks to stop their drinking by ren-
dering it impossible or difficult for them to buy intoxicating
liquors. Its life springs from the moral conviction that drink-
ing them as beverages, under any circumstances, and in any
quantities, is a breach of the Divine Law; and so soon as that
moral conviction is removed, the law is dead, or at best is a
police regulation ; and persons become reluctant to inflict dis-
graceful penalties on those whom they must consider as really
no worse than themselves. For any vigorous enforcement of
the law a controlling majority of the people must believe total
and permanent abstinence to be a moral duty ; must act upon
this belief and abstain totally and permanently ; and must also
believe the compulsory restraint of drinking, by prohibition on
the seller, to be a fit object of criminal legislation.

What are the arguments by which this change is to be
wrought? Briefly stated, it is believed that they may all be
reduced to two. The first argument admits fermented drinks
to be one of the bounties of Providence, and thefr use in mod-
eration to be always innocent and sometimes salutary ; but the
temptation to excess is so great, and the consequences of excess
are so fatal, that it is the Christian duty of every good man to
abstain, “lest he make his brother to offend.” The other

6
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argument denies that any drink which can possibly intoxicate
is ever beneficial to a person in health. The intoxicating
ingredient is alcohol; and alcohol, like opium and other intoxi-
cating drugs, is a poison, and acts upon the healthy body only
as a poison. There is no temperate use of it; and moderate
drinking is to be classed with moderate lying, or moderate

• adultery.
As regards the first of these arguments, probably no right-

thinking man doubts that there are seasons when he ought to
give up the use of fermented drinks; that some men ought
never to drink wine or spirits, and perhaps that occasions may
arise when a family, or a community, ought to abstain from
them altogether. But in order to make this abstinence useful
either to the person himself, or to those who are influenced by
his example, it must be an act of voluntary self-denial; and not
of compulsory obedience to a criminal statute. The apostle,
whose words are always used in this connection, never proposed
to make abstinence from meat binding on the Christian church,
much less to enforce it by penalties, for the benefit of his weak
brother. And it must be borne in mind that, “if this argu-
ment from Christian liberty is to be used, then the argument
from the absolute duty of abstinence, must be renounced ; and
vice versa. The two are incompatible. It is not competent to
urge a man on the ground of lawful expediency, to refrain from
the use of a slow poison, and from the practice of gradual
suicide ; nor to forbid as a sin per se, the lawful thing which is
not expedient.” It is not easy to see how those who abstain
for this reason can advocate a prohibitory law, with any reason-
able hope of its efficacy, nor how they cap think it consistent
with just legislation, for the public “ not only to prohibit by
law everything which it thinks wrong, but in order to get at
what it thinks wrong, to prohibit any number of things which
it admits to be innocent.” ■

The second argument, that all distilled and fermented drinks
are poisons, rests on a medical postulate, the discussion of
which would hardly be expected in a report. But it may fairly
be said that it is not a point conceded by physiologists, and that
to the minds of many unprofessional men, the weight of opinion
and argument seems to be on the other side. It is true that to
man, considered simply as an animal, no such drink is natural.
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But it is equally true that no drink, but water and milk is,
strictly speaking, natural to man ; and that, if we go back to first
principles, wc must also give up tea and coffee, to say nothing
of bread, and all cooked meat, and almost everything else that
we eat, drink or wear. The civilized man is not in a state of
nature ; but on the contrary, in a very artificial and unnatural
state; and if he did not make corresponding changes in his
meats and drinks, and consent to many things in the way of
social customs and clothing, which are repugnant to other
animals, modern civilization and those who conduct it would
soon come to an end. All that is needed, however, for the
present purpose, is contained in the words of the eminent
physiologist, Dr. Carpenter, who is often quoted by the advo-
cates of total abstinence, viz., that there are “modifications of
the bodily condition short of actual disease, in which the occa-
sional, or habitual use of alcoholic liquors may be necessary, or
beneficial.” This condition of body is thought by many, to be
too common in cities and overworked communities, for its needs
to be supplied under a prohibitory law.

There is another argument in this connection, which the
Committee are unwilling to discuss in their Report, but which
one of the questions referred to them makes it necessary to
notice. It is this : that the moderate use of fermented drinks
is permitted and sanctioned by both the Old and New Testa-
ments. Certain it is that the Author of our religion connected
wine with his first miracle and his last supper ; and made it one
of the sacred emblems of the only ordinance which he directed to
be forever observed. It is equally certain that his use of wine,
or countenance of the occasions where it was used, was made
a subject of reproach by his enemies. It is said that the wine
spoken of was not the same with the adulterated and alcoholic
liquor sold here under that name. But it was the same which
is spoken of throughout the Bible, as the cause of excess
and intemperance. And the first wine ever made is repre-
sented by the Scripture as intoxicating the first man who
made it. Whatever else may be said, is not the wine of all
wine-growing countries as strong as our own cider, lager
beer, and pure native wines ? It is said again, that .three words
are used in the Old Testament to represent three different
vinous beverages, and that the only one not mentioned with
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reprobation is that which consisted of the sweet and unfermented
grape-juice, containing no particle of alcohol. But there is
only one word used for wine in the New Testament, and that is
the word from which our own is derived. Was it to sweet
grape-juice that the apostle referred, when he commanded the
deacons not to be given to “ much wine ” ? And does not his
interdict on much wine sanction the use of it, in moderation ?

But without pursuing this inquiry in detail, is it probable that
the sacred writers would have left a great point of morality to
depend on the understanding or, misunderstanding of a single
word ? The reader who would satisfy himself on this point may
compare the manner in which the New Testament speaks of the
moderate use of wine, with its manner of speaking of fornication,
with which such use of wine is often classified by the advocates
of total abstinence. • Or he may compare the teachings of the
Koran, which are intended to prohibit the use of wine,, with
those of the Christian, or the Jewish Scriptures.

It is not, however, the purpose of the Committee,-—and they
repeat this statement to avoid misconception,—either to make a
full summary of the reasonings against total abstinence, and
its enforcement by law, or to express their individual opinions
on the subject. What they wish to say is that both these ques-
tions are open and controverted ; and that wise and good men
give opposite answers to them. And further, they think these
questions likely to continue open and controverted, and the
people to be divided on them, at least so long as the present
generation is here to legislate. This being their opinion, they
hold it to be mischievous to endeavor to enforce total abstinence
by law ; and they are fortified in this conclusion by their
examination into the facts, which they have reported in detail.

Having given their best judgment as to the existing state of
things, they will only add their answers to the questions put
to them by the legislature. These answers are, Ist, That a
license law is expedient; and 2d, That the sale of wine, beer
and malt liquors should not be punished by imprisonment in
the house of correction. They report no Bill; because they
believe that none is expected or desired. The law which they
recommend is one of strict regulation, limiting the number of
persons licensed, and enforced by heavy pecuniary penalties
upon unlicensed sales. They would reserve to the cities and
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towns the right within their jurisdictions to refuse to grant
licenses, if, in their opinion, not demanded by the public good.
Such a law, properly applied, would, as they hope, essentially
improve the condition of the cities and large towns ; and would
place the rural districts where they were in 1852.

The inquiry of the legislature concerning the liquor agent,
was received by the Committee after their hearings were con-
cluded. It relates to facts and dealings which are necessarily
complicated, and require patient attention. It also involves
the conduct of a public officer, who has a right, if such an
examination is deemed necessary, to be fully heard, and to
present his own case, with such witnesses-and counsel as he
may desire. The Committee were unanimously of opinion that
the lateness of the session made the investigation by them
impracticable ; and that, if made at all, it should be done by a
committee appointed to sit in vacation, and to report to the
next legislature. They print, as an appendix, two documents
obtained from the secretary of state, which may aid the legis-
lature in determining the necessity of an inquiry.

The Committee regret that the necessary absence of Mr.
Dewey has deprived them of the benefit of his views and
assistance. He is not responsible for any of the conclusions or
recommendations ofthis Report. Mr. Allen assents to theReport,
except as to its recommending a license law. He prefers
retaining the present prohibitory law, with the change of the.
penalties on the sale of fermented liquors from imprisonment
to fine.

All which the Committee respectfully submit, and ask to be
discharged from further consideration of the subjects.

F. B. PARKER,
FREEMAN COBB,

Of the Senate.

DANIEL ALLEN,
THOMAS HILLS,
ROBERT A. YINAL,

Of the House.
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Note. —In order to present complete statistics of the County of Worcester,
the following table has been prepared from statements kindly furnished to the
Committee by William A. Smith, Esq., assistant clerk of courts, and A. P.
Kimball, Esq., master of the house of correction at Fitchburg. The com-
mittals stated in Mr. Smith’s testimony (page 29,) are under sentences from
the superior court. The table includes also committals under sentences by
police courts and trial justices. In some copies of the Eeport, the number 10
(page 29, 1. 9) is erroneously printed for 16.

1863.—Sentences served at House of Correction in Worcester. ,

20 days and fine and costs, and 30 days more for non-payment, 5; of these,
1 transferred to Fitchburg, 2 paid fine and costs at expiration of 20 days, and

2 served out the additional 30 days.
20 days and fine, and costs, and 20 days more for non-payment, 6; 1 paid fine

and costs at expiration of 20 days, 5 served out the additional 20 days.
30 days and fine and costs, and 30 days more for non-payment, 3 ; 1 trans-

ferred to Fitchburg, 1 paid fine and costs at expiration of 30 days, 1 served put
the additional 80 days.

20 days, 2 ; 2 served out full sentence.
3 months and fine and costs, and to stand committed till fine and costs are

paid, 2 ; 1 pardoned after about 1 month’s imprisonment, 1 discharged after 3
months, as poor convict.

90 days, time served out, 1. Total at Worcester, 19.

Sentences served out at House of Correction in Fitchburg.
20 days and fine and costs, 8; of whom 3 served 20 days, and five served 50

days. ,

30 days and fine and costs, both served 60 days, 2.
3 months and fine and costs, who served 6 months, 1. Total at Fitchburg, 11.
Total for 1863 at Worcester and Fitchburg (2 appear in both lists,) 28.

1864.— Sentences Served at House of Correction in Worcester.
20 days and fine and costs, and 30 days more for non-payment, 9 ; 4 paid fine

and costs at expiration of 20 days, 5 served out additional 30 days.
3 months and fine and costs, and stand committed, &c., 6; 2 paid fine and

costs at expiration of 3 months, 2 discharged as poor convicts after 3 months,
2 discharged at expiration of 3 months.

30 days and fine and costs, and 30 days more for non-payment, 2; both
paid fine and costs at expiration of 30 days.

20 days and fine and costs, and 20 days more for non-payment, 2; 1 paid
fine and costs at expiration of 20 days, 1 served out additional 20 days.

3 months (time served out,) 1. Total at Worcester, 20.

Sentences -served at House of Correction in Fitchburg.
20 days and fine and costs, 1, who served 20 days.
3 months and fine and costs, 2; lof whom served 6 months, and one is now

in prison.
Total at Fitchburg, 3.
Total for 1864, at Fitchburg and Worcester, 23.
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Commonwealth of Massachusetts.

Council Chamber, Boston, 1
Dec. 8, 1864. ]

The undersigned, to whom was referred the communication of
the Attorney-General, and the statement of Omar Binney,
in reference to the State Liquor Agency, have considered
the same, and

On account of 'the odium which had heretofore attached to
the Agency, growing out of the manner in which the business
had been conducted, and in order to avoid any unnecessary
excitement or notoriety, should the complaints against the
present Commissioner prove groundless, the investigation has
been as private as the circumstances would allow, and partially
of an ex parte character. Opportunity has, however, been
given for the introduction of such testimony and explanations
as the Commissioner desired to offer.

It was in evidence before the undersigned that the Commis-
sioner—particularly during the past two years—has been accus-
tomed to make sales of liquors at prices greatly exceeding the
advance authorized by statute upon the cost, as recorded in his
book of purchases and sales. When requested to furnish the
reason for this apparent deviation from the plain requirement
of tl*e law, he stated that a large portion of the liquors sold by
him were consigned,—the consignors retaining the ownership
thereof, and reserving to themselves the right to fix the prices
at which the same should be sold ; and that he had, from time

APPENDIX.

REPORT:
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to time, in accordance with their directions,advanced the prices
of liquors on hand to conform to the market rates.

It appeared, upon inspection of the record of purchases and
sales required by chapter 86, section 4, of the General Statutes,
that the bills or invoices which accompanied the liquors, as they
were delivered at the store of the Commissioner by the alleged
consignors, were entered in said record as other purchases
were entered, but that no subsequent entry, showing the
advance on such liquors, was ever made upon said record. It
further appeared, that these original bills or invoices, to the
extent /of all the money paid by the Commissioner, had been
receipted in full, in the usual form of receipting accounts, that
nothing had been paid to the said consignors, or allowed them
on account of the advance in the price of these liquors, and
that no account had been kept which would show the amount
thereof.

Having no accurate means of ascertaining the aggregate
amount of these advances above the prices shown by the record,
we can only express the opinion that it would exceed the sum
of $lO,OOO. The facts developed seem quite inconsistent with
the claim of the Commissioner that the consignors were to
receive the benefit of these advances. If, however, it be true
that they are to have this benefit, it is clear that the Commis-
sioner has not kept a record in which he has “plainly and truly
recorded all purchases made by him, and the prices at which
the same were made,” as required by statute.

It was also in evidence that it had been the custom of the
Commissioner to procure discounts upon his purchases of
rum and alcohol, which abatements do not appear upon the
record. It was further shown that in a few instances liquors,
confessedly owned by the Commissioner, had been sold at an
advance above the cost greater than that allowed by law. His
explanations of these apparent departures from the require-
ments of law were, that he was obliged to adopt this method of
doing the business in order to cover the interest on his invest-
ment, and the losses arising from leakage, waste, and evapora-
tion, and he was of the opinion that this course was justified by
a reasonable construction of the statute. If the commissions
allowed are insufficient to cover contingencies of this nature, it
may present a good reason why the legislature should provide
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a suitable remedy, but it is obvious that the statute does not
admit of the interpretation given to it by the Commissioner.

There are now in the store of the Agency some forty barrels
of liquors, purchased and paid for in July last, which have not
been entered upon the record. This, we were informed by the
book-keeper, was an unusual transaction, it having been the
uniform custom up to that time to enter all purchases upon
the record book as soon as*the same were made.

The analyzation of liquors required to be made from samples
taken by the assayer from original packages purchased by the
agent, has not conformed strictly to the demands of the law, it
having been the custom for some one employed at the Agency
to take the samples from the packages, and to deliver them to
the assayer, or his messenger, when called for. There was
nothing, however, disclosed by the investigation, which would
lead to a suspicion that the liquors sold have been of an impure
quality ; on the contrary, all the evidence tended to show that
they were uniformly pure and unadulterated.

It is due to the Commissioner to say that, until the advance
in the value of merchandise, which has taken place within the
past three years, the business has not been a profitable one.

In this Report we have aimed only to present a general state-
ment of the manner in which the business of the Agency has
been conducted, but are prepared to furnish the facts more in
detail whenever it shall be thought necessary of desirable.

Respectfully submitted.

JAMES M. SHUTE.
HARTLEY WILLIAMS.
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Boston, December 28, 1864.

Dear Sir,—From Secretary of State I have received a copy
of report made by Committee on the affairs of the State Liquor
Agency, with suggestions that if 1 wish to make any reply or
explanation to the report, I should communicate the same to
you. I regret the necessity which seems to require a vindica-
tion of my official action. But in pursuance of the suggestion
I herewith submit some considerations or reasons which have
actuated me in the discharge of the duties of this office, not
intending to make distinct issues with the report, or controversy
with the committee, but offering some practicable reasons for
my action, and the construction I have put upon the statute
under which I presume to act.

Upon the question of consignment of goods by one person to
another for sale, there is a well understood and defined theory
and practice among business men and in circles of trade ; it is,
that the goods belong to the consignors until sold by the
consignee, agreeable to general practice, or to special agree-
ment, and that all the value or price obtained for the goods
belong to the consignor, abating such expense and commissions
as have occurred, or been agreed upon.

Now in my case one feature of this custom is reversed, viz.:
instead of charging commissions on sales to the consignor, as is
usual, I act under a law which authorizes a commission to be
charged to the purchaser, which is expected to cover all expense
and compensate the consignee. Such an arrangement was
made as I believed would secure the full operation of the law,
to supply the cities and towns with pure liquors in a prompt
and economical manner. The arrangement was this: one of
the largest importing houses in the country agreed to put into
my hands, and keep in my store for sale, under the law, a
sufficient quantity ofpure liquors at a price considerably below

To His Excellency the Governor:



the ordinary market price, and to bear the loss of shrinkage and
waste, thus enabling me to fill orders promptly, and without
loss to myself, or additional charge for ivaste to those who pur-
chased of me. This arrangement I considered a great safe-
guard to the Agency, inasmuch as the variations in prices for
two or three years past, have been so great and uncertain, that
no regularity in the various kinds and grades of liquors could
have been observed, had I been obliged to buy at market rates ;

for frequently I should have been obliged to pay more for
cheaper, kinds of liquors than the cost of superior liquors on
hand, or in a decline of prices, which has been and is liable to
occur, I could buy superior qualities for less than inferior
grades cost which might be on hand. The rise and fall of gold
25c. would vary some kinds of liquor $l.OO per gallon, and the
sudden fall of gold at some points to $1.50, with a fair stock
ofliquors on hand, would bankrupt the office.

For nearly three years foreign liquors and whiskeys have
been consigned to me in good faith, with this heading, “ Mem-
orandum of merchandise consigned* to E. F. Porter by Fos-
ter and Taylor to be accounted for as sold or returned on
demand,” and have been held by me as such, subject to the
direction (so far as prices were concerned,) of the consignor,
with the understanding, that when notice of an advance in
prices was given me, it should not take effect until sufficient
time had elapsed for me to fulfil all real or supposed obligations
to agents, and the price should be kept below the outside
market price in all cases, and when a decline in prices should
occur, the same rule should apply. This has been faithfully
executed on their part, and in my opinion has operated favora-
bly to the cities and towns, who have purchased those goods of
me. To the question of payment, I would say what was said
to the committee, that the money paid was on account and not
in full or final payment of the invoiced price of consignment;
and a final settlement must be upon the basis of sales as shown
in my books.

The plan of taking account of stock whenever change of
price occurred, was tried at first, but found to involve much
labor and some difficulty, therefore was abandoned, with the
idea of saving expense and avoid additional entries.

The advantage by rise in prices which probably exceeds

1865.] 2OO.
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110,000, (and which whatever amount it is, I expect to pay to
them and they expect to receive, and was the understanding
between us, as Mr. Taylor testified before the committee,) is a
regular operation of business, and liable to variations to the
other extreme, in case of decline in prices; while if owned by
me and a decline ensued, there would be great difficulty in
selling at all, or great complaint at the hardship of,the law,
compelling purchases of me at such high prices, above the
market, though no more than cost.

The discount upon purchases of rum and alcohol not
appearing on the record of purchases, is very small, and does
not amount to more than one-half of one per cent, on the pur-
chase of these articles ; and is to cover a part of the waste, which,
is inevitable. I thought I was doing my customers a favor by
obtaining a part of the loss (which occurs, and which I had the
right to charge to the cost of the article,) from those who sup-
plied me. So of other articles referred to as sold above the bill
or first invoice price: it is to cover the natural loss of evapora-
tion, leakage, &c., which*! understand a fair construction of
the statutes allowed. On this subject I wish to say, that after
some months experience in the office, and study of the law to
ascertain its true intent, I concluded it must have a construc-
tion which would admit of its being executed ,

and not such a
construction as would make it impossible to execute; but wish-
ing to act safely in the matter, I addressed a letter to the
“ attorney-general,” stating certain questions which I wished
answered, and upon his decisions, so far as they have been
applicable, I have acted. I enclose copy of correspondence,
which I think will be a sufficient answer and explanation to
that part of the report which says “ that in a few instances I
had sold liquors of my own at a price above the cost, &c.”

[Copy of Correspondence.]
Boston, March 23d, 1860.

Plon. S. H. Phillips, Attorney- General:
Deak Sir,—I wish most respectfully to submit to you a few ques-

tions which I have heretofore spoken to you upon, and which directly
concern my business as Commissioner.

First. May I reckon as cost of the' liquor I purchase, the waste in
repacking, leakage and settlings in cask ?
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Second. May I reckon as cost of the liquor 1 purchase (for cash)
interest when kept on hand ?

Third. May I charge interest on bills sold, when not paid promptly,
there being upon each bill sent to agents, “ terms cash ”? I hope lam
not taking undue liberty in addressing to you these questions ; there has
no special occasion arisen why I ask them, but in the regular course of
my business it is important to understand them; an answer at your
earliest convenience, and greatly oblige,

Your most obedient servant,
(Signed.) Edw’d F. Porter,

’ Commissioner.
[Answer.]

Attorney-General’s Office, Boston,)
April 6th, 1860. )

My Dear Sir,—A great pressure of business for the past ten days has
prevented my replying to your note of the 23d ult., with that care

which its importance requires.
Upon careful reflection and study of the statute, which it seems to me

must have a reasonable construction, I think the words “actual cost ” in
the second section must bo construed to include the necessary waste and
shrinkage occasioned by repacking, and as the effect of time ; nor can

I see any reason why interest at the legal rate should not be computed
as one of the elements of the actual cost of the liquors which you sell.
The computation should, however, be made with the utmost possible
accuracy, so that your good faith in the matter cannot be questioned.

In regard to charging interest on your sales, let me suggest that you
are not at liberty to sell upon credit, nor should you consent to any
delay in payment, with the idea of being reimbursed by the payment of
interest. If any advantage should be taken of you by a town’s refusal
after receiving the liquors to pay cash, according'to the true intent of
the law, without any agreement on your part to give time, I think you
may charge interest. Such a charge under these circumstances would
rather be in the nature of damages for withholding payment, than a

claim for interest, as that term is ordinarily understood. v

Very respectfully,
Your ob’t serv’t,

(Signed,) Phillips,
Attorney- General.'

Commissioner.

Unless this construction is the proper one, and waste, leakage,
evaporation, shrinkage, sediment and interest, can be added as
a part of the cost, then no man can carry on the office without



[Apr.REPORT ON LICENSE LAW.

a loss. Upon this construction of the statutes I have occasion-
ally (not always,) added to the cost price the known waste and
interest, sometimes by estimated loss, averaged upon the whole
lot purchased, sometimes actual loss known upon the balance
of lot left on hand,—but all those additions together would not
offset the actual losses which have occurred.

I have bought principally of those who manufacture, and at
a price usually below the market rate, and by keeping some
stock or orders in advance, have been able to fill orders
promptly, and frequently while prices have been advancing, at
a lower price than though purchased at the time of receiving
the order. There have been many instances when for weeks
my price has been very much below the outside price, and is
usually below it.

To the question of keeping a record of purchases and sales,
I will say that the sales of those consigned liquors, are in fact
the purchase of them, for they are not mine, or not purchased
until they are sold, but are “ to be accounted for when sold,” as
the heading of the consignment states. The necessity ofkeeping
another record distinct from the first entry, which is the
invoiced price of the whole consignment, and the sales book,

which is also the purchase book, is not apparent to me, and if
required, would only be a copy of the sales book. But in this
I have not intended to violate or fall short of the requirement
of the law, and think I can show a plain and true record of
sales and purchases.

As to having in my store forty barrels of liquor, (they should
have said thirty,) bought in July last and not entered on my
books, I would say it was unusual, but I see no harm in it,
inasmuch as the law does not specify when or Jiow I shall buy,
but only how I shall sell, and whenever this is sold it will be
according to law. *

As to the matter of taking samples from packages for
analyzation, there has been no uniform method adopted, but
endeavored to hao a fair sample from all lots in the most con-
venient and practicable manner for myself and the satisfaction
of the, assayer, who has the right and most perfect liberty
always to take the samples himself, if he prefer, and he
frequently does take them.
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The administration of the office involves great responsibility,
and requires the utmost vigilance and care in its management,
and is liable to losses beyond any above mentioned, such as
failure to collect bills, when agents are illegally appointed, or
some informality in their appointment; and the law does not
provide for legal notice of these appointments to me, so I have
to procure them as best I can, or refuse to sell the agents until
suitable evidence is furnished of their authority to buy, which
is the common rule adopted. Yet, probably in settling up and
collecting in all my outstanding debts, which average $'25,000,
there would be more or less loss ; (already near 1500 from this
cause is known as lost.) Another cause of loss is the liability
of native wines of various kinds changing, or souring; in this
case, too, I have some two hundred and fifty gallons which has
at different times changed, and is only fit for vinegar.

And another loss by action of Congress, which taxed liquors
on hand at a given date, but no notice was given for months
after, and then I had to pay $220 tax upon liquors I had sold
and settled for. These, with other accidental losses of handling
and repacking, make it extremely difficult to be entirely certain
of accuracy in the real cost of every article, but 1 have aimed
at being just to myself, and do right to others within the
meaning of the law.

During the five years which I have held the position, I have
sold to abodt eight hundred and seventy different agents, and
in amount nearly $BOO,OOO. I consider myself very fortunate
in having escaped all complaints, or even severe criticisms until
now, and secured the confidence and approval of those who
have been most interested in the proper execution of the law.

The business of the Agency is progressing in a prosperous
and satisfactory manner, so far as I have knowledge, and,
though fraught with some dangers from difference of opinion
or construction of the law, yet I believe no departures have
taken place from a fair, practicable, and comprehensive view of
the subject.

Having said what I deem necessary upon the various subjects
mentioned in the report, I desire to add a word upon the
source of the complaint. It comes from no patron of the
Agency, out of the hundreds which it has had, or any person
having been injured by the operations of the Agency, but from
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a person who, while in my employ, was for months seeking, by
the most unfafir means, to possess himself of information which
he supposed would injure me, (not knowing my arrange-
ments,) and possibly benefit himself, was, however, ready to
continue with me in this alleged illegal business

, if I would
advance his wages a few hundred dollars per annum. This
shows his dishonesty, and confirms the statements I have
recently heard made of his former illegal practices. Therefore,
I consider myself only a victim of his ambition to appear wbat
he is not,—an honest man.

I submit these remarks, and am ready to make any further
explanations which you may desire. With great respect to
your excellency, feeling confident you will give them a fair
and candid consideration, and that I shall not suffer any injus-
tice at your hands, or that any unnecessary publicity will be
given the subject,

Yours, very respectfully,

EDWARD F. PORTER,(Signed,)
Commissioner.


