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In Senate, January 12, 1864.

Ordered, That so much of the Governor’s Address as relates to the Troy and Green-
field Railroad and Hoosac Tunnel, be referred to a Joint Special Committee, to consist of
three on the part of the Senate, and seven on the part of the House.

And Messrs. Sanford, Crafts, and Ward, are appointed on the part of the
Senate.

Sent down for concurrence.
S. N. GIFFORD, Cleric.

House of Representatives, January 12,1864.

Concurred. And Messrs. Scudder, of Dorchester; Kimball, of,Boston; Went-
worth, of Lowell; Johnson, of Adams; Hopkins, of Northampton; Folger, of Nan-
tucket; and Clark, of Orange, are joinedon the part of the House.

W. S. ROBINSON, Cleric.

In Senate, May 7,1864.

Ordered, That the Joint Special Committee on the subjectof the Troy and Greenfield
Railroad and Hoosac Tunnel, be authorized to sit during the recess of the legislature for
the consideration of the several matters referred to them, with authority to visit the
necessary localities, and to send for persons and papers; and that they be instructed to
report at the next session of the legislature.

In Senate, May 9,1864.
Adopted. Sent down for concurrence.

S. N. GIFFORD, Cleric.
•

House of Eepeesentatives,May 10,1864.
Concurred. [,

. W. S. ROBINSON, Chrk.

Common to t alt ft of Itamcjurntts.



Boston, February 18, 1865.

Hon. Jonathan B. Field, President of the Senate :

■ Sir,—l have the honor herewith to transmit to the legisla-
ture the Report of the Joint Special Committee of 1804, on the
subject of the Troy and Greenfield Railroad and Hoosac Tunnel.

I am respectfully,
Your obedient servant,

J. E. SANFORD, Chairman.

(Eommomocaltl) of iltaosadjusctts.
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The Joint Special Committee of 1864, on the subject of the
Troy and Greenfield Railroad and Hoosac Tunnel, who were
authorized by an Order passed May 10, 1864, “ to sit during
the recess of the legislature, for the consideration of the
several matters referred to them, with authority to visit the
necessary localities, and to send for persons and papers; ”
and who were “ instructed to report at the next session of
the legislature,” submit the following

That they have visited the localities contemplated in the
Order. They have examined, so far as was necessary to inform
themselves of its condition, the line of the road upon both sides
of the Hoosac Mountain, and, with especial care and ihterest,
the plans and progress of the work at the Tunnel, upon both
the east and west sides of the mountain, and at the central and
western shafts, including also the dam in process of construc-
tion across the Deerfield River.

They have given a hearing at the State House in Boston,
after public notice in the newspapers, to all parties desiring to
be heard upon any matters connected with the subject referred
to them. Various parties appeared upon their own motion, or
at the request of the Committee, and were fully heard.

The Committee have also endeavored to perform the duty
suggested by the governor in that portion of his address to the
legislature of the last year which was referred to them,—
“ That a committee of the legislature ought annually to
examine the progress of the work, the reports made to the execu-
tive department, and the contracts authorized, so as to under-
stand the general economy of the management.”

In their examination of the work, and also in the investiga-
tion of the matters specially referred to them, they have

REPORT.

REPORT:
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received valuable assistance from the attorney-general of the
Commonwealth, from the commissioners, through their chair-
man, Mr. Brooks, and from the chief engineer, Mr. Doaue,
and others having the immediate charge of the work at the
mountain.* .

By an Order adopted January 19,1864, the Committee were
instructed to “ consider the expediency of so amending the 3d
section of the 156th chapter of the Acts of 1862, as to author-
ize the commissioners to audit and allow claims for laud
damages incurred before April 6, 1860.”

By reference to the Act named in the Order, it will be found
that the commissioners under that Act were required to “ audit
and allow all just claims for labor, service, materials, and land-
damages incurred afler April 6,1860, and before July 12,1861
and, if approved by the governor and council, the governor was
directed to draw his warrant for the amounts thus allowed, to an
amount not exceeding $175,000. Under the provisions of this
section, land-damages to the amount of $21,993.49 wei’e
allowed and paid in full, and the appropriation of $175,000 was
exhausted in the payment of these and other claims specified
in the clause of the section quoted above.

The reasons for limiting the allowance and payment to
claims which accrued after April 6,1860, have not appeared to
the Committee. In the bill reported by the Tunnel Committee
of 1862, this limitation is not found ; though it contained the
other limitation, i. e., to claims which accrued prior to July
12,1861. Possibly the attention of that legislature was not
called to the fact of the existence of claims for land-damages
of an earlier date than April 6,1860 ; and it is not improbable
that the limitation was fixed with special reference to the
claims for “ labor, service and materials.”

Whatever may be thought of the expediency of paying the
latter classes of claims,—which were, in fact, claims against the
contractors alone,—the equitable considerations in favor of

CLAIMS FOR LAND DAMAGES.

• Hon. Admiral A. Ward, of Orange, one of the Committee on the part of
the Senate, has been prevented, by long-continued illness, from acting with
the rest of the Committee.
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paying for the land held for the purposes of the road and Tun
nel, would seem to be too strong to need argument. The land
is, or may be, taken against the will of the owner. The Com-
monwealth has acquired complete possession of, and holds for
its own benefit, the entire property of the, railroad company,
including all its real estate ; and although the legal remedy
may have been lost by lapse of time, in some cases through a
desire to aid, or at least not to embarrass a great public enter-
prise, the justice of such claims, as against the State, in favor
of its own citizens, is not impaired.

The whole number of such claims still outstanding, does
not, so far as the Committee have been able to learn, exceed
eight; and the whole amount claimed, including interest, falls
short of $13,000. All of them grow out of the purchase or
taking of land for the location and construction of the road
and Tunnel, on the west side of the mountain, in the towns
of Adams and Williamstown. It could not be ascertained that
any other claims exist, except those above referred to. None
other had been brought to the notice of the commissioners,
while auditing the claims embraced within the terms of the
Act of 1862.

The Committee did not deem it their duty, under the Order,
to pass finally upon the validity or the amount of the several
claims preferred. They were satisfied by the evidence before
them, that most if not all of them are just, if not for the
whole, at least for a portion of the amount claimed. Mr.-
Brooks, the chairman of the commissioners, testified as to one
of the claims, which was presented to them while acting under
the statute of 1862, that he regretted that they were obliged to
reject it, because it accrued prior to April 6, 1860.

The Committee therefore unanimously recommend legisla-
tion authorizing the commissioners to audit and allow all just
claims on account of laud taken or purchased for the location
and construction of the railroad or Tunnel, which accrued
prior to April 6, 1860, and are still outstanding; and, when
the accounts thus audited have been duly approved, providing
for their payment to an amount not exceeding $15,000.

This sum will probably exceed the whole amount found due;
but to provide against contingencies, and the necessity of legis-
lation hereafter, it might not be wise to make it less.
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THE MEMORIAL OF HERMAN HAUPT.

The memorial of Mr. Haupt, which was referred to the Com-
mittee, is as follows:

To the Senate and House of Representatives of the Commonwealth of
Massachusetts, in General Court assembled:
The memorial of Herman Haupt, civil engineer, formerly chief engi-

neer of the Troy and Greenfield Railroad and Hoosac Tunnel, and
recently chief of construction and transportation on the military rail-
roads of the United States, respectfully represents,—

That, during his absence in the service of the government, John W.
Brooks, Chairman of the Board of Commissioners of the Troy and
Greenfield Railroad, did, without authority or orders from the legisla-
ture, without the concurrent action of his associates, and as far as is
shown by the record, without solicitation by the governor or council,
volunteer a statement of receipts and expenditures pertaining to the
private affairs of the firm of H. Haupt & Co., which no considerations
of public or official duty required him to make, and which conveys
impressions entirely at variance with the facts.

That this volunteered communication was sent to the legislature,
printed and distributed as a public document, and has in various ways
been productive of serious mischief and misunderstanding, conveying
the impression that the contractors have received several hundred thou-
sand dollars from the State more than they were entitled to, and more
than they have expended, when they can prove that their expenditures,
on the contrary, were very largely in excess of their receipts.

Your memorialist further declares that the commissioners have tran-
scended any authority conferred upon them by the Act of 1862. They
have demanded concessions and imposed conditions not required by said
Act. They have failed to carry out its spirit and intent. Instead of
satisfying, they have purchased at a discount, and hold claims against
the contractors, to a great amount, which the appropriation of the legis-
lature was intended to cancel, and which may at any time be put in
suit. They have caused suit to be brought in the Supreme Court
against your memorialist, individually, and have attached properly to
the extent of one hundred thousand ($100,000) dollars on an alleged
over-issue of State scrip, although no scrip was ever issued by the State
to your memorialist, and the issues to the railroad company were, as
the law contemplated, at precisely the same rate as in the case of the
loans to the Western Railroad Company, which were at the par of the
pound sterling.

Instead of having received from the loans of the Commonwealth
several hundred thousand dollars more than he has expended, your
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memorialist will undertake to prove that he has expended several hun-
dred thousand dollars more than he has received from all sources; and
that the course pursued by the commissioners, and other agents of the
State, has been unjust and oppressive, to an extent probably beyond a
parallel in the history of the Commonwealth.

Your memorialist does not ask any pecuniary compensation for the
injury that he has sustained, but he does ask for an investigation before
an honest and impartial tribunal, and in the presence of the commis-
sioners, whom he wishes to have an opportunity to explain, excuse, or
justify their action, if it be possible so to do; and he also asks that the
claims of sub-contractors and others which have been paid in part, and
other just and equitable claims upon which no payment has been made,
shall be paid in full, and your memorialist released from further liability
on account of such claims. Herman Haupt.

At the request of the Committee, Mr. Haupt filed specifica-
tions of the claims referred to in the last paragraph of the
memorial. They are four in number, and will be spoken of
in their order.

1. He asks the payment in full of certain claims embraced
in Schedule C, House Document No. 212 of the year 1863,
pages five and six, amounting to #166,148.21, on which eighty-
five per cent has been paid ; and that he may be released from
further liability thereon.

The claims referred to were debts for labor, service, and
materials, contracted by H. Haupt and Company, and unpaid
at the suspension of the work by them in July, 1861. They
constituted much the larger portion of the claims which the
Commissioners were requii’ed to audit, under the Act of 1862,
before referred to. As to the expediency of allowing them, no
discretion was given to the commissioners. The*legislature, in
providing for their payment, seems to have acted upon a broad
application of the principle that “ the laborer is worthy of his
hire;” that the workmen and material-men ought not to go
unpaid, while the State held the property which they had
contributed to produce.

The sum appropriated (#175,000,) was insufficient,—after
paying the claims for land-damages and two other claims, all of
which are stated in Schedules A and B, of the House Docu-
ment referred to,—to pay the claims against Haupt and Com-
pany in full; and the balance (#142,601.26,) was apportioned,
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giving nearly eighty-six per cent, of the amount of each claim,
including interest. Without interest, an average of a little
over ninety-five per cent, was allowed on each.

The claims, as allowed by the commissioners, were trans-
mitted to the governor, and it was ordered by the governor and
council that each claimant, before receiving the sum awarded
him, should assign his claim to the Commonwealth, in such
form that the Commonwealth could “hold and enforce” it
against Haupt and Company. This was done, and the State
accordingly holds by assignment claims against that firm to
an amount exceeding, with interest up to the present date,
$lBO,OOO. There was no express authority in the Act of 1862
for the course pursued, and Mr. Haupt contends that it was
contrary to the intent of the legislature, and that justice to
himself and the claimants requires that the claims, instead of
being assigned to the Commonwealth, should be paid in full
and cancelled.

None of the claimants appeared, nbr any one for them at
their request, to ask for the balance of their claims ; and Mr.
Brooks testified that, as they did not seem to anticipate the
allowance of interest, they were generally well satisfied with
the amount received. The attorney-general also stated that, so
far as lie knew, tlijjre was no present intention to press the col-
lection of the claims against Haupt and Company, and that the
assignments were taken rather by way of precaution, in order
that the demands might be available as a set-off against any
claims hereafter preferred against the Commonwealth.

The Committee do not recommend any present action in
regard to these claims.

2. As the second specification, Mr. Haupt asks “ that a
claim of J. A. Griswold, amounting to $20,000, more or less,
for cash advanced to pay laborers, at the time of the suspension
of the work, upon which no payment has been made, shall be
paid in full.”*

This claim was presented to the commissioners, while audit-
ing claims for labor, &c., under the Act of 1862, as a claim of
the Rensselaer Iron Company, of Troy, New York, where Mr.
Griswold also resides. It was not entertained by them, because
it was not a claim for labor, but for. money loaned to pay
laborers. The distinction may not be broad in principle, but

2
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it was sufficient to take this claim out of the terms of the Act
of 1862.

Some confusion seems to exist as to this and other claims
with which Mr. Griswold is connected. He is the agent of the
Rensselaer Iron Company, and also president of l!he Troy City
Bank. Both of these corporations, as well as Mr. Griswold
individually, have had pecuniary transactions with the firm of
Haupt and Company, and for all practical purposes the three
may be considered as one.

There was evidence before the Committee tending to show
that the sum of $19,000, exclusive of interest, was advanced to
Haupt and Company shortly before the suspension of the work
in July, 1861, for the purpose of paying for labor, service, and
materials, on the road and tunnel, and that the money was in
fact so applied.

It appeared, however, that the parties stood in intimate and
confidential relations to each other; that Mr. Griswold held a
mortgage for $15,000 *upon all the personal property of the
firm of Haupt and Company, and of each co-partner, as security
for their indebtedness ; that the Rensselaer Iron Company had
other large claims secured by attachment of material procured
for the road ; and that, in consideration of a release of property
covered by the mortgage and attachment, .the commissioners
had allowed the claim of the Rensselaer Iron Company, amount-
ing to $71,282.42, as a preferred claim, and the same had been
paid in full, while other claimants in the same class x-eceived,
as before stated, about eighty-five per cent, of their claims. In
view of these facts, the Committee do not advise, at least for
the present, the payment of this claim.

3. The third specification asks “ that a suit against H. Haupt,
to recover the amount of an alleged over-issue of State scrip to
the Troy and Greenfield Railroad Company, be withdrawn, and
the attachment of $lOO,OOO released.”

This suit is an action of contract, in the name of the Com-
monwealth, and now pending in the county of Middlesex, to
recover of Herman Haupt alleged over-payments to him from
the State treasury, upon the issuing of scrip under the original
Act of 1854, and the additional Acts of 1859 and 1860, author-
izing a loan of the State credit to the Troy and Greenfield Rail-
road Company. The suit was instituted by the attorney-general,
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acting by direction of the governor and council. The co-part-
ners of Mr. Haupt- were equally liable to the action, but were
not joined as defendants. No advantage was taken of the
omission by plea in abatement, and the suit proceeds against
Mr. Haupt alone. The damages are laid at $lOO,OOO, but the
only property attached consists of whatever interest in x-eal
estate Mr. Haupt holds in several of the western counties, and
of his shares in the capital stock o£, the Troy and Greenfield
Railroad Company.

By the terms of the Loan Acts, the scrip was to be issued in
amounts, and at times, corresponding to a specified rate of pro-
gress* in the work upon the road and tunnel. It was to be
expressed in the currency of Great Britain, or in federal cur-
rency, as the directors of the company should elect when
applying for each issue of scrip. It was expressly provided
that the treasurer of the Commonwealth should deliver the
scrip to the treasurer of the Troy and Greenfield Railroad
Company. By the provisions of the contract between the rail-

road company and Haupt and Company, under which the last-
named parties undertook to build the road and tunnel, all State
scrip delivered to the treasurer of the company was to “ be
promptly handed to the contractors,” and was to form part of
the consideration for the work to be done under the contract.

When the company became entitled to an issue of scrip under
the conditions of the Acts, their treasurer gave an order on the
State treasurer to deliver the scrip to Haupt and Company, or
to their order ; and their receipt or indorsement on the order
was the voucher of the Commonwealth for its issue. The scrip
was actually delivered, therefore, either to Haupt and Company
personally, or to their indorsees. A part of the scrip was
expressed in federal currency, and apart in English currency;
and it is in regard to the latter that the controversy exists.

The amount of scrip to be delivered from time to time was
expressed in the Loan Acts in dollars. When, therefore, an
election was made to have the scrip expressed in pounds ster-
ling, it became necessary to reduce the amount as expressed in
dollars to its equivalent in pounds; and the question arose, at
what value in dollars shall the pound sterling be taken ? The
amount to be expressed in pounds on the face of the scrip
would of course be larger or smaller, according as the pound
was taken at its par value of $4.44-|, or at some higher rate.
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The then treasurer of the Commonwealth, following the rule
adopted in issuing scrip under the loans to the Western Rail-
road Company, estimated the pound sterling at its par value of
$4.44-|.* By a law of Congress, enacted in 1842, in all pay-
ments by or to the national treasury, the pound sterling is to be
deemed equal to $4.84. The commissioners, and the Common-
wealth in the pending suit, contend that it should have been
estimated at its actual commercial value at the time the scrip
was issued, which is alleged to have been $4.91.

The overissue, upon this basis of computation, is $58,806.11 ;

and it is claimed that this sum, with interest from the dates of
the several.issues, ranging from Oct. 6, 1858, to March 7,
1861, may be recovered of Mr. Haupt, as money unwarrantably
paid to him under a mistake or misapprehension of fact, and in
excess of the authority of the State treasurer. Mr. Haupt con-
tends, on the other hand, that the scrip was rightly issued at

to the pound sterling ; that the gain on the sale of the
scrip, (from which it appeared that he realized in fact consid-
erably less than $4.91 to the pound,) he was fairly entitled to
retain, and is not obliged to account therefor either to the
Commonwealth or the railroad company; and that, moreover,
if there was error in the issue of the scrip, he is not to be held
answerable, because the scrip was not in contemplation of law
delivered to him, but by the terms of the Act was to be deliv-
ered to the treasurer of the Company, and was in fact delivered
to him, that is, to his order.

The liability of Mr. Haupt to this action, to say the least,
must be regarded as an open question. It would not be wise,
and it is unnecessary, for the Committee to venture an opinion
upon it, because the case has been reserved upon an agreed
statement of facts for the full bench of the Supreme Judicial
Court, and will probably be decided during the present session
of the legislature.

The Committee do not recommend any interference on the
part of the legislature with the regular course of the suit. If

� The Act of 1860, chapter 202, section 2, seems impliedly to sanction this

mode of computation. It speaks of the undelivered portion of the entire loan
of $2,000,000, as then being $1,770,000. At that time sterling bonds only had
been issued, amounting in all to £51,800; which, computed at $4.44, gives, in
round numbers, $230,000, and completes the $2,000,000.

See also opinion of Shaw, C. J., in Otis vs. Coffin, 7 Gray’s Reports, 513.
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it should result in favor of Mr. Haupt, he will be relieved from
further embarrassment, so far as this claim is concerned. If
decided adversely to him, it will be in the power of this, or a
succeeding legislature, to relieve him from any oppressive
consequences of such decision.

4. As a fourth specification, Mr. Haupt asks, “ That the
shaft at the west end of the Hoosac Tunnel, which is the prop-
erty of H. Haupt and Company, and-located on land owned by
them in fee, shall be paid for at cost and interest.”

There was testimony before the Committee, which was not
controverted, that about six acres of land were purchased by
Haupt and Company for the purpose of sinking this shaft, the
title to which was taken, and now stands, in the name of the
co-partner, Mr. Cartwright; that it was purchased without any
action or suggestion on the part of the directors of the railroad
corporation ; that the corporation took no land, or rather paid no
damages for land, for the location or construction of the tunnel
under the mountain ; that at the suspension of the work in 1861,
the shaft had been sunk by Haupt and Company to the proper
level, and about fifty-six feet of heading made ; that the cost
to the firm of the land, shaft and appurtenances, was about
$30,000, exclusive of interest, and that they have not been
paid therefor from any source. The Commonwealth has taken
possession of the land and shaft, and the latter is now woi’ked
under the direction of the commissioners.

This evidence tends directly to substantiate a title and claim
in favor of Haupt and Company. The Committee had not the
means at hand to investigate the matter in detail, and they
recommend that the commissioners be directed to ascertain
and report all the facts, as a basis for future definite action.

Mr. Haupt also asks in his memorial, to be “ released from
further liability ” upon the claims which the Commonwealth
holds or prefers against him. He desires this because he
wishes to engage in enterprises elsewhere, and he cannot safely
do so, or enjoy a sound credit, while these claims are impend-
ing over him. Upon being asked whether, upon receiving
such a release, he would also release all claims against the
Commonwealth, he replied that, speaking for himself, he would
do so; but he could not answer for his associates, who had
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expressed an intention to claim redress for losses and injuries
sustained by them in connection with this work.

We suppose it to be well settled as matter of law, that the
State cannot release Mr. Haupt, at least by a technical release
under seal, without also discharging those jointly liable with
him. The justice and propriety of releasing Mr. Haupt and
his associates would seem to depend, in some measure, upon
considerations which lie a little further back. If, as claimed on
the one hand, they have been largely overpaid for their services
and expenditures; if they have made large sums of money for
themselves out of the work—it is one thing. If on the other
hand, as claimed by them, they have expended in good faith
large sums beyond their receipts from all sources, of which the
Commonwealth now enjoys the benefit; and have been impov-
erished by their connection with the work—it is quite another
thing. This question the Committee have not attempted to
settle. The time may come when, as a matter of justice if not
of necessity, it will be found expedient to enter into a full
investigation of all counter claims between the Commonwealth
and Haupt and Company. If so, the duty should bo performed
by a competent and impartial commission appointed for that
purpose.

It would not seem wise, however, to release a part of the
claims on either side, until q full and final adjustment is made,
and mutual discharges are given, covering all controverted
claims and demands.

The memorial also refers at some length to matters of per-
sonal, rather than of pecuniary, interest to Mr. Haupt and his
associates. It recites certain acts and proceedings of the com-
missioners and their chairman, and of other agents of the State,
which are alleged to have been unjust and oppressive, and to
have created impressions injurious to the memorialist. So far
as these matters are concerned, Mr. Haupt does not ask pecu-
niary compensation, but “ for an investigation before an honest
and impartial tribunal, and in the presence of the commis-
sioners.”

The Committee did not deem it necessary or advisable to go
at large into matters of merely personal grievance, which do
not affect the present aspects of the work. It appeared that the
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communication of Mr. Brooks to the governor, referred to in
the memorial,* was made without conference with his associates,
and without expectation on his part that it would be published
as a public document or otherwise. It was, however, commu-
nicated with other papers by the governor to the legislature, in
response to an Order calling for “ any and all the information ”

procured by t the commissioners, pertaining to the road and
tunnel. The drift of the communication was to show that
overpayments to a very large amount had been made to the
contractors on that part of the road lying east of the tunnel.

It is just to Mr. Haupt to state, that he presented to the
Committee, during the last session of the legislature, a state-
ment in print, which was also furnished to the commissioners,
and somewhat generally distributed, in which he reviews at
length the communication of Mr. Brooks. He also discusses
various other matters referred to in the memorial, and to some
extent the history of the enterprise and his own connection
with it. The facts and figures, as given in the statement, and
purporting to be taken from the books of Haupt and Company,
and verified by the oath of Mr. Cartwright, tend to show that
the expenditures of the firm exceed their receipts from all
sources by more than $300,000. The Committee are not aware
that any reply has been made to this statement, and the com-
missioners did not desire to be heard by the Committee upon
the questions at issue. Both parties have thus presented their
views to the public, and the Committee leave the matter to the
decision of that tribunal. It cannot fail to be the case that,
sooner or later, full justice will be done, in the estimation of
the public, to all whose good or evil fortune it has been to be
prominently connected with this great enterprise.

The committee were instructed, by two several Orders of
March 23 and £.pril 9, 1864, “to inquire and report why the
road from the eastern terminus of the Hoosac Tunnel is not put
in operation in accordance with the direction of section two,
chapter 156 of the Acts of 1862 ;

” and “ if any legislation is

COMPLETION OP THE EASTERN SECTION OP THE ROAD.

* Printed in No. 82, Senate Documents of 1863, pp. H et sey.
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necessary to require the commissioners ” to comply with the
provisions of that section.

It is provided in the section referred to, that the commission-
ers, after taking complete possession under the mortgages to
the Commonwealth, “ shall, without unnecessary delay, cause
the said railroad to be completed and put in running order, and
supplied with suitable depots, turn tables, and other usual and
necessary appliances for the reception of freight and passenger
cars, from the eastern terminus of the Troy and Greenfield
Railroad to the Hoosac Tunnel.” Another section of the same
Act provides that this portion of the road shall not be con-
structed “ without the approval of the governor and council.”
The commissioners are also authorized by the Act of 1863, ch.
214, “ to construct, complete and equip the Troy and Greenfield
Railroad and Hoosac Tunnel,” but subject, as before, to “ the
advice and approval of the governor and council.”

No work has been done as yet upon the road lying east of
the tunnel. For this delay, the commissioners are in no wise
responsible. It has always been a part of their plan to com-
plete this section of the road as one of the first steps in the
prosecution of the work. In their first report, they say: “If
a suitable lease can be effected, of which we have no doubt, we
think the line between Greenfield and the tunnel should at
once be so far completed as to be brought into use. It will
accommodate the people in the [Deerfield] Yalley, develop the
local traffic, and be of material use in constructing the tunnel.

lf this line be completed immediately from Greenfield
to the tunnel, the business of this valley would be developing
while the tunnel was constructing; and by the.time the tunnel
is completed it will have grown to considerable importance.”

The cost of so completing the road was estimated at $447,-
060.80. Proposals were actually obtained by the commission-
ers from the Fitchburg, and Yermont and Massachusetts
Railroad Companies, for a lease for the term of six years, that
being the limit imposed iby the Act of 1862. The sum of the
payments offered for the lease amounted to $129,000. The
interest on the cost of completion to the close of the lease was
computed at $137,000 ; and it was estimated that the saving in
the free use of the road, and the concessions in rates of freight
made to the State, would save a greater sum than the differ-
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ence between the interest and offered rent; so that the State
was secured against loss of interest on the outlay, while the
tunnel was progressing to completion.

It appears by the records and files of the executive council
for the year 1863, that the commissioners made a communica-
tion to the executive department, under date of May 23, 1863,
proposing “ to proceed at once ” with the construction of the
tunnel and of the road lying east of the mountain, and asking
the advice and approval of the governor and council. The
communication was received in council June 2, 1863, and laid
on file; and on the same day an Order, elaborately prepared,
with much recital and detail, and submitted in print, was
adopted by the council, by which it was ordered, (among other
things,) that a committee be appointed to inquire and report
in writing, whether the Commonwealth had obtained complete
possession under its mortgages from the Troy and Greenfield
Railroad Company, of all the property, rights and interests
intended to be conveyed thereby ; whether any question existed
as to the validity or effect of either of said mortgages; and
whether the “ Smith mortgage ” was a good and valid incum-
brance upon the franchise and property of the railroad company
as against the Commonwealth, or as against the company itself.

The Committee were also authorized and instructed to pro-
cure the opinions of the attorney-general, Hon. Isaac F. Red-
field and Hon. Emory Washburn, upon the various questions
suggested, and report within fifteen days. The lieutenant-
governor and Messrs. Bird, Hitchcock and Homer constituted
the committee of the council.

June 25, 1863, it was ordered by the governor and council,
that after considering the opinions of the attorney-general and
of Messrs. Red field and Washburn, they were satisfied that the
Commonwealth had obtained complete possession under its
mortgages, of all the franchises and property intended to be
conveyed thereby; that it had good right to proceed with the
construction of the road and tunnel under and through the
Hoosac Mountain, as mortgagee in possession, and entitled to
hold for future advances ; and that.they therefore approved the
purpose of the commissioners to proceed without delay with the
construction of the tunnel.

It was further ordered, that “in view of the advice suggested
3
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in the legal opinions,” the attorney-general be requested to
institute and prosecute, with the utmost diligence, legal pro-
ceedings to test the validity and effect of the “ Smith mortgage,”
and to cause the same, if possible, to be set aside, or declared
postponed to the past and future disbursements of the State on
both the road and tunnel.

It appears, therefore, that the “ Smith mortgage,” so called,
was the impediment, in the minds of the council, to the prose-
cution of the work upon the road east of the tunnel. To
understand the bearing of this mortgage upon the question, it
may be well to recur briefly to the facts respecting it, and the
several mortgages to the Commonwealth.

1. The first mortgage of the Troy and Greenfield Railroad
Company, is to the Commonwealth. It bears date July 28,
1855, and was given as security for a proposed loan of the
State scrip to the company, to the amount of $2,000,000, under
the original Loan Act of 1854, for the purpose of enabling said
company to construct a tunnel and railroad under and through
the Hoosac Mountain. No question has ever been made that it
was a good and valid mortgage, having full legislative sanction,
correct in form, and duly executed.

2. Two days afterwards, July 30, 1855, the “ Smith mort-
gage” was executed It was made expressly subject to the
prior mortgage to the Commonwealth. It was intended to
secure the payment of six per cent, bonds of the corporation,
which, to the amount of $900,000, were to be delivered to
Edward W. Serrell, the contractor for building the road and tun-
nel, and were to he received by him in part payment of his
contract. Hence the bonds are known as the “ Serrell bonds; ”

and the mortgage is called the “Smith mortgage ” because
Jerome V. C. Smith and two others, of Boston, were chosen
trustees for the bondholders.

Bonds to the amount of $57,000 had been issued to Serrell,
when, in 1856, Haupt & Co. became the contractors for the
work ; and, as such, by the terms of their contract, succeeded
to the right to the $900,000 in bonds, giving credit for the
bonds already issued, and receiving credit for the work already
done. Bonds to the amount of $600,000 in all, have been
issued under this mortgage, and are now outstanding. The
remaining $300,000 have not been issued.
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The “ Smith mortgage ” was not expressly sanctioned, and
has never been recognized or ratified, by any Act of the legisla-
ture. The law then (and still) in force, allowed a railroad
corporation to issue bonds (a) for funding its floating debt or
borrowing money, (A) payable not more than twenty years from
their date, and (c) to an amount not exceeding the capital
stock actually paid in. The bonds under the Smith mort-
gage were (a) to pay a contractor for work not yet done, (5)
were payable thirty years from date, and (c) were many fold the
capital stock actually paid in.

Subsequently to both of the foregoing mortgages, the loca-
tion of the road and tunnel was somewhat changed, and by the
additional Acts of 1859 and 1860, the terms of the original
Loan Act were in some respects modified. The Act of 1860
required a new location of the entire road and tunnel to be
made and filed, which is the present location. On the east side
of the mountain, it coincides only for a small part of the dis-
tance with the location in 1855, when the foregoing mortgages
were given. On the west side it is supposed to be substantially
the same.

3. July 6, 1860, pursuant to the Act of that year just
referred to, a second mortgage was executed to the Common-
wealth. It was probably intended to obviate any questions aris-
ing from change of location or otherwise, and generally to con-
firm the security of the State under its first mortgage. It
applies to the same $2,000,000 loan, and (if any importance is
to be attached to that point,) must cover the present location by
force of its subsequent execution.

4. A third mortgage was executed to the Commonwealth,
March 5, 1862. It does not appear to have had express legis-
lative sanction, or to have been authorized by vote of the cor-
poration. It is not deemed essential, and is, perhaps, ineffectual
as a further security to the State.

The foregoing are supposed to be the leading facts upon
which the legal opinions are based. It is proposed to state, as
concisely as may bo, the most material points covered by the
opinions, as possessing an interest, not only in connection with
the present subject of inquiry, but also with questions liable to
arise hereafter. Such a statement must necessarily be imper-
fect and unsatisfactory to those who would sift the grounds of
the opinions for themselves.
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The attorney-general arrives at the following conclusions;
1. That the first mortgage of the Commonwealth is a valid

lien upon the franchise, and all the property, real and personal,
of the Troy and Greenfield Railroad Company, at whatever
date acquired, including the present location of the road, for
all past and future advances of the State, whether upon the
road or tunnel, to the full extent of the $2,000,000.

2. That the Smith mortgage, to that extent, is subordinate
to the lien of the Commonwealth.

8. That the Smith mortgage has no legislative sanction, and,
if valid at all, is valid only as a common law mortgage; and,
as such, attaches only to property owned by the corporation at
the date of its execution, but does not bind after-acquired
property, nor the franchise of the corporation, nor the road
bed, nor any property taken under the right of eminent domain
granted by the charter.

4. That the implications to be drawn from the statutes of the
Commonwealth relating to the issue of railroad bonds, are
against its validity at common law.

5. That if the State were to make advances beyond the
$2,000,000, this mortgage would be a serious cloud upon the
title which it could obtain as security, but would bind the
property of the corporation only to the extent before stated.

6. He presumes that a case could be made up by the corpo-
ration against the trustees of the Smith mortgage, by which
the opinion of the Supreme Judicial Court could be obtained
upon the questions discussed.

The opinion of Mr. Washburn covers the following points:
1. That the Smith mortgage, if valid at all, must be so at

the common law.
2. That his impressions and convictions are against its

validity at common law, as creating a lien upon the franchise,
road bed, or fixed property of the corporation.

3. That if it has any validity at all, as attaching to any
part of the road, its holders might redeem the whole road and
tunnel from the prior mortgage of the Commonwealth.*

* Mr. Redfield’s opinion coincides with Mr. Washburn’s, upon this and the
following point.
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4. That in order to so redeem, they must pay all sums
expended upon the tunnel, or upon any part of the road,
within the original $2,000,000, with interest.

5. That it becomes a grave question, (if the Smith mortgage
is valid at all,) how far the Commonwealth can exceed this
amount, and whether it would not be postponed for such extra
advances to the Smith mortgagees, if they were ready and
willing to redeem when the $2,000,000 had been expended.

6. That although he had expressed a somewhat confident
opinion upon the validity of the Smith mortgage, he does not
consider the law sufficiently well settled in this State, to render
it safe or expedient to advance any more money, unless confined
strictly to the tunnel, until the question of conflicting title is
settled by the proper courts.

The opinion of Mr. Redfield is the most full, elaborate and
exhaustive. He is of opinion—-

1. That the title and security of the Commonwealth, under its
several mortgages, “ is most unquestionable,” to the full extent
of the $2,000,000, both as against the railroad company and
the Smith mortgagees.

2. That the title of the Commonwealth, under its first mort-
gage, is not impaired, as against subsequent incumbrances, by
any change which has been made in the location of the road, or
in the terms of the original Loan Act, or in the application of
the money to different parts of the work, by subsequent legis-
lation ; and that the State is protected by this mortgage, in
expending money to the full extent of the $2,000,000, either
upon the road or tunnel.

In regard to the Smith mortgage, he is of opinion—-
1. That the bonds which it was given to secure, though

negotiable, are wholly void, even in the hands of bond fide
purchasers, both as against the corporation and the prior mort-
gage of the Commonwealth. This conclusion he reaches
“without hesitation.” >

2. That the mortgage cannot be more valid than the bonds.
This view, which he deems “ entirely satisfactory,” he says,
“ might seem effectually to dispose of the Smith mortgage.”

3. He deems it proper, however, to suggest another possible
view as the only plausible ground upon which the validity of
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the Smith mortgage can be argued ; which is, that the mort-
gage may be upheld as a security for the debt of the contractors,
without regard to the validity of the bonds. He very much
questions if the courts will ever be inclined to listen favorably
to such a suggestion. If they adopt the view expressed by
him as to the validity of the bonds, “ they will most unques-
tionably say, that the mortgage must perish with the bonds.”

4. But if they should be induced to uphold the mortgage as
a security for the debt of the contractors, it would stand as if
no bonds had ever been issued. It would be wholly under the
control of the contractors, and their acts would qualify or
postpone it, unless some other party had acquired an interest
under it, and given notice to that effect, of which nothing has
ever been heard. The deed of the contractors, therefore,
consenting to the surrender * by the Troy and Greenfield Rail-
road Company to the Commonwealth, and postponing their
claims until all debts and claims then existing, or which might
thereafter arise, in favor of the Commonwealth against said
company, are fully paid and satisfied, must be regarded as
binding on the Smith mortgagees. This view, of the entire
soundness of which Mr. Redfield has no doubt, would, he
says, postpone the Smith mortgage, not only to the 12,000,000,
but to any further sums, although in excess of the $2,000,000,
which it was fairly to be presumed the Commonwealth might
have to expend in completing the road and tunnel; and would
seem to dispose of the Smith mortgage in every view, as any
legal impediment in the way of the State to going forward and
finishing and equipping the road and tunnel.

5. That, considering the Smith mortgage as a “ possible
cloud ” upon the title of the Commonwealth, which he thinks
is the "most that ought to be said in favor of it, it would be
exceedingly desirable to invoke the opinion of the Supreme
Judicial Court in regard to the questions involved, if it could
be readily obtained.

6. That if the Commonwealth determines to proceed to
make expenditures beyond the $2,000,000, without such appli-
cation to the court, it should notify the Smith mortgagees of its

* For copy of Surrender, and Consent of Haupt & Co., see First Report of
Commissioners, pp. 3 and i.
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intention to do so, and to claim its advances as a prior lien ;

and he entertains no question that if, after such notice, they
should succeed in establishing a right to redeem, they would
be compelled to pay all sums the Commonwealth had been
obliged to advance to render the property productive.

Other points are discussed by Judge Redfield in his opinion,
which seems to leave no possible aspect of the case untouched.
The other opinions also discuss, to some extent, points which
have not been fully set forth. But it is believed that those
conclusions which are most material have been substantially
stated.

The weight of the opinions would seem to justify at least
two inferences:

1. That the Smith mortgage is invalid.
2. That if it is valid to any extent, or for any purpose, the

State has nevertheless ample security, under its first mortgage,
for its advances to the full extent of the $2,000,000, either
upon the road or tunnel. Judge Redfield goes much further
than this.

Mr. Washburn alone advises that it is less expedient to
expend money on the road than the tunnel. The suggestion
does not seem to be a natural sequence to his opinion. He
twice expresses his belief and opinion that the security of the
State would extend to money advanced upon the road as well
as the tunnel.

The ground of the suggestion is, that the original Loan Act
contemplated the outlay of the $2,000,000 entirely upon the
tunnel. Doubtless the tunnel was the occasion of the loan,
and it seems to have been generally understood that the money
was to be there expended. But it may be questioned if the
legal effect of the Act of 1854, or of the first mortgage,
executed under that Act, was to require the money to be laid
out solely upon the tunnel, so as to make that an essential
feature of the contract, either as between the parties to the
mortgage, or as regards third parties. The money was to be
advanced as both tunnel and road progressed, and in point of
fact it would probably be difficult, if not impossible, to trace
any of the money directly to the tunnel. The great object of
the mortgage was security for a loan of $2,000,000- The
security was on both road and tunnel; and whether the money
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should be expended on one or both, and how fast it should-be
advanced, was matter of arrangement between the parties.

But assuming that the legal effect of the original Act and
mortgage ivas to confine the outlay to the tunnel,—subsequent
legislation has changed this. The railroad company is bound
by the changes because it has assented to them. Nor can the
Smith mortgagees object, unless the expenditure of a part of
the money upon the road is less beneficial to them than it would
■be on the tunnel. This is the ground of Mr. Washburn and
also of Mr. Redfield. But their mortgage, if it has any value,
attaches to both road and tunnel, or rather, if they have any
right to redeem, they can redeem both. And in this point of
view it would seem to be very clear that a finished railroad
would be a better investment for them, as well as for the
Commonwealth, than an unfinished tunnel. Assuming then
that the State was to advance only the $2,000,000, there
would seem to be no risk in completing the road.

But we think that it was to be assumed that the legislature,
by the Acts of 1862 and 1863, had declared in the plainest
terms, the intention of the Commonwealth to “ construct,
complete and equip ” the railroad and tunnel. The only
preliminary required to the commencement of the work, was
that the Commonwealth should obtain complete possession
under its mortgages ; and this, it was found, had been accom-

lt was obvious that to complete the road and tunnel
would require an outlay in excess of the $2,000,000. It was
impossible, therefore, to avoid encountering at some time, the
Smith mortgage ; and in this view nothing was to be gained by
delaying any particular part of the work. The reasons were
equally cogent against paying the $175,000 for land-damages
and other claims, only a small part of which appertained to the
tunnel, or to the prosecution of the work upon the tunnel itself.

Besides, the Smith mortgagees, assuming their title to be of
ahy value, can in no event interfere with the title or possession
of the Commonwealth, except by redeeming its first mortgage.
To do this they must either pay to the State the whole
$2,000,000 with interest, or else so much of that sum as has
been expended exclusively upon the tunnel. It is to the latter
alternative that the suggestion of Mr. Washburn tends. But
in either case the hold of the State is not lost. As third
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mortgagee, or as holding under the surrender of the railroad
company, it can in turn redeem from the Smith mortgage.
And to do this, it must only repay, in addition to what is found
due on that mortgage, .the sum actually received, (whether
$2,000,000 or something less,) upon the redemption of its first
mortgage ; and nothing would be lost in the end by reason of
expending a part of the $2,000,000 upon the road.

Of the extreme improbability of a redemption by the holders
of the Smith mortgage, it is unnecessary to speak. The bonds
were considered of so little value, that it was believed by the
commissioners that this possible incumbrance could be removed,
if it should be found necessary, for $50,000 at the outside, and
that sum was appropriated by the Act of 1863 for that purpose.

The existence of this mortgage has been no secret; but in
all the questions which have arisen in connecticfti with the
tunnel enterprise, no stand seems to have been made previously
upon this alleged incumbrance. The strongest points, perhaps,
against its validity, are concisely and well stated in the commis-
sioners’ first report.

The Committee, therefore, do not find in the Smith mortgage
an impediment which justified delay in completing the line of
the road between Greenfield and the tunnel; and, in their
opinion, such delay was unfortunate and unwise. If that
mortgage is void, an& such is supposed to be the preponderance
of the soundest legal opinion, nothing more need be said. If
it has any validity, it does not appear that anything has been, or
will be, gained by the delay. While it may have been proper,
and was perhaps desirable, that it should be judicially set aside,
or that some decree should be obtained, in case of its being
held valid, which should distinctly give to the State a priority
for its advances hereafter in excess of the $2,000,000 loan, the
Committee believe that the road should have been completed
in accordance with the express directions of the Act of 1862,
and in pursuance of the plan of the commissioners, which was
impliedly sanctioned by the Act of 1863.

The failure to complete the road has been a surprise and a
sore disappointment to the people in the Deerfield Yalley and
its vicinity. The execution of the work has been thrown
forward upon a time when the increased cost may of itself be a
controlling obstacle; while none of the benefits anticipated

i
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from its early completion have been realized. At the same time,
the work upon the tunnel itself has been rendered less easy and
more expensive, owing-to the difficulty, delay and cost of trans-
porting laborers, materials, and supplies, over the mountain to
its eastern portal, and to the dam*

Upon a review of the facts, and upon the evidence before the
Committee, it is difficult to resist the conclusion, that the Smith
mortgage was successfully made by the opposition in the council
of that year to the whole enterprise, the basis of a compromise
by which the work should proceed upon the tunnel, but not
upon the road.

A bill in equity was filed in the county of Franklin, return-
able at the April term, 1864, to obtain a decision of the Supreme
Court upon the validity of the mortgage. Should the court
deem the application a proper one, a decision may be obtained
early in the present year. Should the decision be adverse to
the mortgage, it will no longer stand in the way. In any event,
the commissioners will be x-eady to proceed with this part of the
worS as soon as the requisite assent can be obtained, and the
cost of labor and material will justify them in so doing.

In regard to so much of the Order as inquires for further
legislation, it is obvious that no legislation can expedite the
completion of the road, which does not give the commissioners
an unrestricted discretioxx ixx the’execution of tlxeir plan.

PROGRESS OP THE WORK.

Work was resumed by the commissioners upon the tunnel,
under the auspices of the Commonwealth, in October, 1863.
Up to that time nothing had been done since the suspension of
work by the contractors in July, 1861.

The first three months were chiefly spent in running the
necessary lines and levels, and preparing buildings for laborers.
Since January 1, 1864, the work has been carried on with all
practicable diligence, though much of it has still been prepara-
tory in its character.

* As an illustration, a turbine water-wheel of one hundred horse-power,
contracted for at Fall River, was carried over the Western Railroad to Pitts-
field, thence by rail to North Adams, and was thence dragged over the moun-
tain to the dam.
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Upon the suspension of work in 1861, the mountain had
been penetrated on the east side to the distance of 2,894 feet,
including about 280 feet of “ heading.” Upon the west side,
tunnelling had also been commenced ; but the rock penetrated
proved not to be the slate rock of the mountain, but a knoll of
limestone; and after going a distance of about 500 feet, the
tunnel passed out into earth of so bad a character that the
work was abandoned. The west shaft had also been sunk to
the proper depth, and about fifty-six feet of heading made in
the direction of the tunnel.

Since the resumption of the work by the State, no further
heading has been made upon the east side of the mountain.
The labor has been expended in reducing the bottom of the
tunnel to a uniform grade, and in widening and modifying
somewhat its shape and dimensions.* The breast has also been
carried forward, but the end of the heading could not be
reached before February or March, 1865. It is then
proposed to drive the heading at the bottom instead of the top,
and the further penetration of the mountain on the east side
will then proceed.

Upon the west side, the former attempt at tunnelling has been
abandoned, and an open cut substituted, which carries the
portal of the tunnel 600 or 700 feet nearer to the mountain.
The solid rock has not been reached, but it being impracticable
to carry the open cut further, on account of its depth, tunnel-
ling has been commenced; and though difficulties cannot be
avoided, it is believed that, owing to the better material reached,
they can be overcome.

The heading at the west shaft has been driven in each
direction, till it now extends in all nearly 300 feet.

The central shaft was begun under the present management
in December, 1863. It has been sunk in all about seventy-five
feet, fifty of which are through rock. The necessary depth is
about 1,000 feet. This shaft is about midway between the
portals of the tunnel, and over its central summit, the grade
declining uniformly towards each portal. It is designed prin-
cipally for ventilation, though it will facilitate somewhat the

* A plan was exhibited to the Committee, showing the precise alterations
made.
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work of tunnelling, by giving, when reduced to the proper
depth, two additional faces upon which to work.

One principal feature of the work, as now carried on, is the
dam in process of construction across the Deerfield River, about
three-fourths of a mile above the eastern portal of the tunnel.
Its immediate object is to furnish power, for compressing air to
operate drilling machines, and for ventilating purposes. It is
supposed that the compressed air can be carried over the moun-
tain in pipes, to the central shaft and west end, so that the
requisite power for drilling and ventilation, at all parts of the
work, will be supplied by the dam.

The popular opinion, in the Deerfield Valley, has been
against the practicability of building a dam which could resist
the force of the river, swelled at times by sudden and violent
freshets; and, in the estimation of the engineers, the work is
one of some difficulty. In the present case, every appliance
which engineering skill could suggest, has been adopted, with
a view to its permanence and stability ; and the opinion of those
most competent to judge, is in favor of its entire success. To
the unskilled eye, the work would seem to be most thoroughly
done.

The length of the dam is two hundred and fifty feet, its
height twenty feet, and the fall at the mouth of the canal, one-
half mile below, is about thirty feet, giving a power equal to
that of eight hundred horses. Taking into consideration the
fact that the power required must be continuous night and day,
it wr as decided by the commissioners and engineer’s, that, as
compared with steam, the dam would furnish a better and more
economical power, and that the necessarily large outlay in its
construction would be fully justified ; and while steam machin-
ery would be worn out in the progress of the work, the water-
power would be permanently valuable for mechanical purposes
connected with the finished road, or command a ready sale for
manufacturing purposes.

Of the usefulness of the dam for purposes of ventilation, there
can be no question. Whether it proves equally available for
drilling operations, will depend upon success in perfecting an
automatic drill, which answers practically all the requirements
of such a machine. It was at first supposed that the drill in
use at the Mont Cenis tunnel, under the Alps, had been suffi-
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ciently proved to demonstrate its success, and arrangements
were made for its introduction here. It was found, however,
that the drill had been abandoned at Mont Cenis, owing to its
too great size, and to other defects, and that they were endeav-
oring to construct a . new machine of a similar but improved
model. The Mont Cenis drill was consequently rejected here,
and the attention of the commissioners and their engineers has
been devoted from an early period in the work, to the perfec-
tion of a drill of smaller size and different principle. It is
believed by them that success is nearly if not quite attained.
If this prove to be so, the great mechanical problem of the
work will have been solved.

The Committee were at pains to ascertain, by personal inspec-
tion, and by the examination of witnesses, the details of all
the operations at the tunnel,—the number of men employed in
the engineering and other departments of labor, the compensa-
tion paid, the system of supervision and responsibility in each
department, and the economy and management of the entire
work. They found no difficulty in getting at all the facts, and
little where improvement could be suggested.

It is not deemed necessary to give at length the results of
the examination, because it was understood that the commis-
sioners would make a report, accompanied by a detailed state-
ment of their chief engineer, covering substantially the same
ground as would be covered by the report of the Committee.

It is needless to say that the work has been hindered, and
made more expensive, by the general condition of the business
and finances of the country. Wages have been high, laborers
scarce, and the quality poor. Much delay has been experienced
in obtaining necessary machinery. It is estimated that the
average cost of carrying on the work during the summer of
1861, was from twice to twice and a half as great as in ordinary
times. It is believed, however, that the obstacles will be fewer
in the future, and the cost of buildings and machinery less
than during the past year ; and that everything is substantially
ready for the continued and successful prosecution of the work
of tunnelling the mountain. The number of workmen
employed has already been reduced, and will soon be only
about one-half as large as during the season of 1864.
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There can be no question that the work is progressing in the
most substantial manner, and upon thoroughly matured plans.
The impression most distinctly conveyed to the mind is, that
the commissioners and their chief engineer, understand what
they are about, and act with well defined ends in view.

The Committee do not deem it their province, nor do they
believe themselves competent, to discuss the particular plans in
process of execution. There are, doubtless, points upon which
the most scientific minds would honestly differ, and the result
may prove the greater wisdom of the one or the other opinion.
The general plan pursued is that recommended by the commis-
sioners in their first report, with such modifications in detail as
experience has suggested or made necessary. The policy of
the management seems to be to act upon the preponderance of
the opinions of the most approved engineers, leaving little to
untried experiment. It may be the tendency, in carrying on
works at the public cost, to incur no risks, and scruple at no
expense, in order to make them a sure success; but such a
policy is not unlikely to be the most economical in the end.

The method in which the monetary affairs of the enterprise
have been, and now are, managed, does not commend itself to
the Committee.

The Act of 1862, and the additional Act of 1863, authorize
the commissioners, “subject to the advice and approval of the
governor and council, to construct, complete, and equip the
Troy and Greenfield Railroad and Hoosac Tunnel.” To pro-
vide them with the necessary means, the same Acts authorize

j*
the governor “to draw his warrant on the treasurer of the
Commonwealth for such sums as maybe required, from time to
time, by said commissioners for the purpose of carrying out the
provisions ” of said Acts.

The Act of 1863 also provides, that “ said commissioners
shall, once in three months, and oftener if required, present to
the governor and council an account of all contracts entered
into by them as such commissioners, and of all payments and
charges by them made, by virtue of their commission, with
their vouchers therefor, which vouchers and accounts shall be
examined, and if found correct, and in good faith, shall be

FINANCIAL MANAGEMENT.
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allowed by the governor and council.” Monthly returns have,
in fact, been required of the commissioners, and the examina-
tion of the accounts and vouchers has hitherto been made by
the executive council, and not by the auditor. The vouchers
have afterwards been deposited in the auditor’s office.

The course adopted by the governor and council in advancing
funds to the commissioners, is understood to be this: The first
moneys entrusted to them in advance of expenditures amounted
to 115,000. Before a further advance was made, the vouchers
for the expenditure of this sum were required to be presented
and allowed by the governor and council; and so as regards
each subsequent advance. The expenditure of the preceding
advance must be approved before another is made.

This custom has been attended with many practical disad-
vantages. Persons employing labor know that men must be
paid promptly ; and the same has been found true in regard to
the purchase of materials and supplies in the vicinity of the
funnel. This the commissioners have not always been able to
do. Owing to delay in holding meetings of the council, or
for other cause, an interval has occasionally occurred between
the return of vouchers and the drawing of a warrant for more
money, during which the commissioners have found themselves
without funds to meet promptly the pay-rolls, and pay for
necessary articles furnished. The result has been to breed dis-
trust among the laborers, and persons having articles to sell,
by creating a doubt whether they would be paid at all; and
thus to seriously embarrass the work.

It seems to the committee that this should not continue. It
would be better to put the commissioners in possession of a suffi-
cient working capital, say $50,000, requiring monthly returns of
their expenditures, with vouchers, as heretofore; and when
their accounts have been approved by the governor and coun-
cil, and properly examined and certified by the auditor, a war-
rant should be drawn in their favor for a sum equal to the
amount so expended and allowed, and the vouchers retained in
the office of the auditor. This would replenish their working
capital from time to time, while the unexpended balance
remaining in their hands would bridge over the gap between
the monthly return and the next advance.
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In this way, too, a compliance would be secured with the
spirit and letter of the general laws regulating the financial
system of the Commonwealth. The theory of the duty of the
auditor is, that he guards the outposts of the treasury. He
stands between the treasury and all claimants upon its funds.
He is to examine and scrutinize all accounts and demands
against the State; to decide whether they are allowed by law,
whether there is any appropriation for the same, and to what
head of expenditure each is to be charged. He is to certify
to the governor the amount found justly due, who may then
draw his warrant for the same. If this course were strictly
adhered to, there would be but little chance of improper pay-
ments ; and the auditor would be kept constantly advised of
the financial condition of the Commonwealth. At present,
such is not the case. Unfortunately, the legislature, under
the pressure of exigencies arising in consequence of the war,
and more frequently through inadvertence, have broken through
the safeguards provided by the establishment of the auditor’s
department. It has been decided by the attorney-general, (see
Auditor’s Report for 1861, p. 10,) that the phraseology of the
Acts of 1862 and 1863, “ the governor is authorized to draw his
warrant on the treasurer, Oj-c.,” renders unnecessary any examin-
ation or approval by the auditor, of the amounts for which the
warrants are drawn. The same construction is given to other
Acts expressed in similar terms.

In consequence, various sums have been paid without any
knowledge by the auditor of their being due, other than the
orders of the governor and council. The requirement of the
General Statutes, that no warrant shall be drawn unless the
amount is certified by the auditor, is rather evaded than satis-
fied in such cases, by a certificate based upon the order alone.
It appears by the reports of the auditor, that at the end of the
year 1863,127,840.12, and at the end of the year 1864, $23,700,
had been paid on account of the tunnel, for which there were
no vouchers in his possession. Something more than 1150,000
is understood to have been also paid out without any certificate
from the auditor’s department, upon an order of the council
alone.

The mode of disbursing the money at the tunnel is also, in
some respects, objectionable. The amount disbursed is very
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large, and it would seem that great care should be taken at the
time and upon the spot. There should be no uncertainty as
to where responsibility rests, and no such division of responsibil-
ity as to produce confusion or clashing. The limits of the
power to purchase and contract should be clearly defined and
understood, and should be as little subdivided among different
persons as possible. All payments should be made by some
suitable person, and all claims should be carefully audited and
approved before payment by some other person; and each
should keep a separate set of books. It should be understood,
however, that while the committee think that the present sys-
tem might be improved, they do not .intend to suggest that any
improper payments have been made. They found nothing to
warrant such an impression.

AMOUNT REQUIRED TO CARRY ON THE WORK

One question of immediate importance remains, and that is,
whether the existing appropriation is sufficient to insure the
continuous prosecution of the work another year.

It is not, perhaps, so easy to determine precisely when the
limit of the existing appropriation will be reached, as might at
first be supposed.

The original Loan Act of 1854,authorized an issue and loan
of State scrip to the Troy and Greenfield Railroad Company,
to the amount of 12,000,000. The ‘company was to pay the
interest on the scrip as it fell due, and, within three months
after each receipt of scrip, ten per cent, of the amount
received into the sinking fund created by the Act. Up to the
suspension of work in 1861, sterling scrip to the amount of
<£114,500, and federal scrip to the amount of $216,500, had
been issued and delivered, and the company, or its contractors,
had paid the interest on the scrip, and made the payments into
the sinking fund, as required by the Act. The interest falling
due on the scrip since July, 1861, has been paid by the State,
and no addition has been made to the sinking fund, except by
its own accumulation.

By the Act of 1860, a further issue and loan of State scrip
was authorized, to the amount of $200,000, to enable the com-
pany to purchase the Southern Yermont Railroad; but this
does not form a part of the $2,000,000 loan.

5
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When the State assumed the completion of the work, under
the Acts of 1862 and 1863, the “ unexpended balance” of the
•12,000,000 loan, authorized by the original Act of 1854, was
appropriated for the payment of all expenditures and advances
to be made under the provisions of those Acts, and also for
“ paying interest upon such scrip as has been or may be issued
during the progress of the work.”

If, then, we understand that the limit of the appropriation is
reached when the actual payments from the treasury for the
purposes named, taken with the amount of scrip previously
delivered to the railroad company, reach the sum of $2,000,000,
it is evident that the appropriation will be exhausted before
scrip, taken at its par value, has been issued to that amount.
If, on the other hand, the limit is not reached until scrip, taken
at its value upon its face, has been issued to the full amount of
$2,000,000,—including that delivered to the railroad company,
—and if the entire proceeds of the scrip are applicable to the
work, it is evident that the amount still available will be some-
thing in excess of the $2,000,000. The result in either case
is owing to the fact that the scrip of the State sells for a
premium in the market.

The Acts of 1862 and 1863 do not leave the point entirely
clear. It was manifestly the intention in both, to appropriate
only the balance of the $2,000,000 authorized by the Act of
1854. By the Act of 1862, the State treasurer is authorized
to issue scrip “to an extent sufficient to secure the required
fundsand by the Act of 1863, “to the amount of said
appropriation.”

It would seem, however, to be more in accordance with the
general intention of the Acts, to hold that. the appropriation
will be exhausted, when the actual payments and advances
from the treasury, taken of course with the amount of scrip
previously delivered to the railroad company, reach the sum of
$2,000,000 ; and that the treasurer is authorized to issue scrip
only to such an extent as is necessary to produce funds to that
amount, including the premium realized upon the sale of the
scrip. It would also seem to accord better with the terms of
the contract entered into by the commissioners, in behalf of
the Commonwealth, with the Vermont and Massachusetts and
the Fitchburg Railroad Companies, printed on pp. 88 to 94 of
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their first report, and ratified by the legislature of 1863,—to
measure the outlay of the State by actual payments, rather
than by the par value of scrip issued ; and it' would probably
be judicious for the State to keep its account with the work
upon that basis.

The practice in the treasury department has not conformed
in all respects to this idea. The interest of the sterling scrip
is payable at London, and the interest of the federal scrip at
Boston, in both cases in gold. Gold commands a heavy prem-
ium in currency. The actual cost in currency of the exchange
purchased for payment of interest at London, is charged, as it
should be, to the $2,000,000 appropriation. But the gold pur-
chased for payment of interest at Boston, is charged at the par
value of the gold, and not at its cost in currency. As an off-
set to this, the appropriation is not credited with the premium
realized on the sale of the scrip, but only with the amount of
the scrip as expressed upon its face. The premium received
(about $Bl,OOO thus far,) has gone into the general fund of the
treasury. This seems to be wrong. The actual cost of gold
in currency to pay interest at Boston, as well as at London,
should bo charged to the appropriation, and the entire proceeds
of the scrip issued and sold, including the premium, should be
applied to the purposes specified in the Acts of 1862 and 1863.
There is no authority under those Acts for issuing scrip and
applying any part of the proceeds to other purposes.

Assuming these premises to be correct, we may attempt to
ascertain, at least approximately, how far the is
already exhausted, and how much is still available for the
work. The figures are to be taken as of the first day of Janu-
ary, 1865.

The sterling scrip issued to the Troy and Greenfield Rail-
road Company amounted, as before stated, to £114,500.
Whether the pound sterling should be computed at $4.44|, or
at $4.84, or at $4.91, is a question which has already been
alluded to, under a previous head of the report. Without
attempting to settle the question, it will be as well for our
present purpose, to take it at the value adopted at its issue, or
$4.44|. Taken thus, the sterling scrip amounts to $508,-
888.88. To this is to be added the federal scrip issued to the
company, taken at its par value, and amounting to $216,500.
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When, therefore, the enterprise fell into the hands of the State,
the loan has been exhausted to the extent of $725,888.88.

The expenditures by the State, under the Acts of 1862 and
1863, including interest paid on scrip since July, 1861, and
charged in the manner before stated, amount to $904,581.08.*
This makes the total advance $1,629,969.96, and leaves an
unexpended balance, January 1, 1865, of $370,030.04. This
balance will be further reduced, probably by about $BO,OOO, if
the premium already paid on coin purchased to pay interest at
Boston, is charged to the appropriation, as the Committee think
it should be ; and a still further reduction of $53,306.11, will
result, if the sterling bonds are reckoned at $4.91 to the pound.

The amount of scrip issued since 1861 is $750,000 ; but the
issue of scrip, as already stated, should not, in the view of the
Committee, be the basis for determining when the appropriation
is expended.

The amount necessary for carrying on the work during the
year 1865, may be stated as follows: There will be required,
it is estimated, to pay interest on scrip already issued, including
premium on coin, the sum of $105,825. The commissioners
estimate their necessary payments for January, 1865, at $50,000,
and for each succeeding month at from $25,000 to $35,000.
It will be safe to take the mean gum, and to include in the cal-
culation at least two months of the year 1866, as it would not
be prudent to expect that the succeeding legislature would
mature and pass a bill at an earlier day in the session. It would
require, therefore, for interest and expenditures up to March 1,
1866, the sum of $545,825. This, it will be seen, upon the
most favorable calculation, considerably exceeds the unex-
pended balance of the appropriation.

It must also be remembered that this covers the estimate for
work on the tunnel alone. Should the obstacles to the com-
pletion of the road from Greenfield to the tunnel be removed,
and should the cost of labor and material justify the resumption
of work the present season, the estimate must be largely
increased. To insure, therefore, the continuous prosecution
of the work, a further appropriation will be necessary.

* These are the figures as obtained at the treasury department.
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For convenience of reference, the figures arc presented in a
tabular form:—

Total appropriation, under Acts of 1854,1862, and 1863, . . . $2,000,000 00
Sterling scrip issued to Troy and Greenfield Rail-

road Company, at $4.44 4-9, .... $508,888 88
Federal scrip issued to Troy and Greenfield Rail-

road Company, at par, 216,500 00
Interest paid on scrip by State, in 1861, . . $18,093 34
Interest paid on scrip by State, in 1862, . . 43,558 89
Interest paid on scrip by State, in 1863, . . 56,459 76
Interest paid on. scrip by State, in 1864, . . 85,312 89

203,424 88

Expenditures under Acts of ’62 and ’63, in 1862, $6,451 27
Expenditures under Acts of ’62 and ’63, in 1863, 221,913 46
Expenditures under Acts of ’62 and ’63, in 1864, 472,791 47

701,156 20
Total advances, 1,629,969 96

Unexpended balance, $370,030 04

Estimate for interest on scrip, for 1865, . . . $105,825 00
Commissioners’ estimate for January, 1865, . 50,000 00
Commissioners’ estimate for thirteen months, to

March 1,1866, at $30,000, .... 390,000 00
Total for interest, and work on Tunnel, . . $545,825 00

In conclusion, the Committee would say, that they have not
deemed it within their province to discuss the merits of the
tunnel enterprise. They have assumed that it is the policy of
the Commonwealth, as indicated by its recent legislation, to
carry on the work, upon its own resources, and under its own
auspices, to its full consummation. Nor do they suppose that
a doubt remains in the minds of any, as to the entire feasibility
of the scheme. An examination of the work in its present
aspects, would satisfy the most sceptical that the requisite
time and means are alone necessary, to nqake it a complete
success.

Nor is it too much to say, that when finished, it will be the
most stupendous work ever accomplished by a State with a
population and resources no greater than our own. The tunnel
at Mont Cenis, which is the only one in the world exceeding
that at the Hoosac Mountain in length, connects the empire of
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France with the kingdom of Italy, and its pecuniary resources
are drawn from the treasuries of both countries..

At the same time, it is an enterprise which is national, rather
than local, in its character. It will develop our own resources,
and stimulate the energies of our own people ; but it is only by
viewing it as part of a great national highway, connecting the
seaboard with the vast producing regions of the West, that its
importance can be duly felt, and its value to our own, in
common with other States, can be fully appreciated.

It has been the policy of the National Congress, with com-
mendable liberality, to grant considerable tracts of the public
lands to other States and to corporations, in aid of enterprises
not more national in their character, or stupendous in cost,—
and some of them far less so,—than the work of tunnelling the
Hoosac Mountain. Withoutiptending to question the sufficiency
of our own resources, unaided from abroad, to carry on the
work already begun, it would seem that the enterprise is such
in its magnitude ahd importance to many of the States, that
the national aid, by the grant of a portion of the public
domain, ought not, at least, to be invoked without success.
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