
HOUSE.... No. 11.

The Committee of the Senate and House of Representatives, to
which was referred the returns of vote from the several dis-
tricts for the choice of Councillors, and to which, also, was
referred the petition of Thomas Rice, Jr., of Newton, praying
that he may be declared to be elected, and be qualified, as
Councillor from the Third District, instead of A. K. P.
Welch, of Cambridge, have considered the subject referred,
and beg leave to submit their final

The Third Councillor District consists of wards seven and
twelve of the city of Boston, of the cities of Cambridge and
Roxbury, and of twenty-four towns, in the counties of Nor-
folk, Middlesex and Worcester. The returns appear to have
been duly made by the different recording officers; they were
examined by a committee of the council, and upon this report
it was declared that Mr. Welch appeared to have been elected.

The report of the council finds the following state of facts,
in relation to the votes for councillor in the third district:

The whole number of ballots was . . . 20,981
which were cast for the following persons:
“ A. K. P. Welch, of Cambridge,” . . . 9,588
“A.K. P. Welch,” (no residence named,) . . 754
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“ Thomas Rice, Jr., of Newton,” . . 9,191
“ Thomas Rice, Jr., ofBrookline,” . . 222
“ Thomas Rice, Jr., of Cambridge,” . . 1
“Thomas Rice, Jr.,” (no residence named,) . 834
“ Thomas Rice, of Newton,” .... 37
“ T. Rice,” (no residence named,) . . 1

10,286
“ Orrin S. Knapp, of Somerville, Councillor

for Sixth District,” .... 299
“ John Jones, of Cambridge, for Sixth

District,” ...... 45
“ John Jones,” (no residence named,) . 25
“ Charles Adams, Jr., of North Brookfield,” 28
“ J. W. Denton, of Cambridge,” . . 1
“ Jonas Chickering, of Grafton,” . . 1
“ George P. Carter,” (no residence named,) 2
“ Peter Harvey,” (no residence named,) . 1
“ May,” ... . . 1

403

Total,

This report of the committee of the council we find to be
properly witnessed by the returns. It appears that A. K. P.
Welch, of Cambridge, received a plurality of six votes over any
other person voted for, and accordingly, if the returns show the
true state of the votes, he was duly elected as councillor for
the third district.

Thomas Rice, Jr., one of the persons voted for, having noti-
fied the clerks of said cities ofBoston, Cambridge and Roxbury
of his intention to contest the election of Mr. Welch, and hav-
ing requested them to retain the ballots cast for such councillors,
presented the petition which is referred to this Committee,
representing that he, and not Mr. Welch, received a plurality
of six votes, requesting an investigation and a hearing, for the
purpose thereof, and that, if it should be found that he was
duly elected, lie might be qualified as such councillor.

Inasmuch as the petition did not allege in what respects the
returns failed to indicate anything different from the true facts
as to the votes cast, the Committee requested him to furnish
them with a particular specification of the nature of the evi-

20,981
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deuce, that they might be able to judge of the propriety ofopen-
ing a door to the admission of evidence, which might, perhaps,
involve not only protracted labor bat great delay and expense.
Mr. Rice, accordingly, at the next meeting of the Committee,
laid before them a specification, in which he refers to a letter,
addressed to him by John S. Marsh, and twenty-four others, of
Cambridge, of the date of December 12, 1867, in which they
say that they “ have strong reasons for believing that errors
were made in the return of votes for councillor;” and they
request him to contest the seat of Mr. Welch. He also specified
that citizens and voters in other cities in the district had
informed him that they had good reasons for believing that
important errors had been made, the correction of which would
change the result, if the ballots should be examined. He fur-
ther specified that the votes cast at the municipal election in
Cambridge had been counted by the same persons who counted
the votes for councillors, and that, in several cases, errors were
found to have been reported ; but he nowhere expresses his
grounds of belief, or his belief, that such errors exist, in the
whole of the specification, other than an opinion arising from
the inference, that inasmuch as the officers of one or more wards
in Cambridge had made errors in counting the votes at the
municipal election, therefore they might have done so in count-
ing the votes for councillor.

The Committee promised to hear the views of the counsel of
Messrs. Rice and Welch, upon the subject-matter of said peti-
tion ; and they subsequently requested him to specify more
particularly the facts relied on by him. He therefore furnished
the Committee with a second amended specification, in which
he set forth his belief that the returns in wards seven and
twelve, in Boston, and from the several wards in the cities of
Cambridge and Roxbury are erroneous; that he, and not Mr.
Welch, was elected, and that a count of the votes, preserved in
said cities, together with such other evidence as might “ be
requisite,” would establish such a conclusion.

The case presented is one of great difficulty, as cases of
statutory or constitutional construction usually are. The six-
teenth article of amendment of the Constitution of Massachu-
setts provides for the number ofcouncillors, the districting of the
Commonwealth, for the choice, the day and manner of election,
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and the mode of filling the vacancies, and, to guard against
delay in the organization of the government, it provides for the
examination of “ the returned copies of the records ” of the
votes by the governor and at least five councillors, and a
summons by the governor of those councillors who appear to
be elected, to appear for qualification on the first Wednesday of
January. The article further provides that the secretary of
State “ shall lay the returns before the senate and house,” on
that day, “ to be by them examined ;

” and, in case of an elec-
tion, “ the choice shall be by them declared and published.”

The Act of 1§63, chap. 144,as it is claimed, relates to this case.
It certainly speaks of “ all elections, held within the cities ” of
the Commonwealth, and provides, that all ballots shall, after
their count, be sealed up, and properly labelled and certified, and
then transmitted to the city clerk, to be kept not less than sixty
days. If, within the time of forwarding returns, or declaring
the results of an election, ten or more citizens of any ward shall
declare their belief of a mistake in a count, “ and shall specify
wherein they deem them in error,” the clerk shall keep the
votes, notify the mayor and aldermen, who shall recount the
votes of the ward, and cause any mistake which may have been
made, to be rectified by the clerk, according to their directions;
and if within sixty days a candidate shall give notice of a con-
test for the office, the vote shall be kept by the clerk, subject to
the order of the body to which such person shall claim an
election.

This being the legislation upon the subject, it is contended by
Mr. Rice that it is our duty to grant him the examination he
demands; to obtain from the city clerks the votes cast in the
cities of Cambridge and Roxbury, and the two wards in Boston;
and if, upon a count, it should appear that there has been a
mistake in those returns, of a number sufficient to exceed the
plurality of Mr. Welch, to declare him to be duly elected. On
the other hand, Mr. Welch protests against our right to open
the count, or go behind the returns. He contends that the
constitution gives no such power, and that the statute contem-
plates an appeal from the count of the ward officers, to the
mayor and aldermen, whose decision is to be final, as is that of
the ward officers, in case no appeal is taken, and, inasmuch as
towns are not required to retain the votes cast, he alleges that
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it would be unequal and unjust to annul an election on the dis-
covery of an error in the vote of a ward in a city, when counter-
balancing errors might be discovered in the returns of towns, if
their votes had also been retained for examination.

Upon a full consideration of the subject, the Committee are
of the opinion that they have the right to go behind the returns,
and to correct any errors. Especially have they this right if
these errors are the results of fraudulent conduct, and they do
not believe that the article of amendment intended to provide
that the governor of the Commonwealth and at least five of the
executive councillors should go through the special task of adding
up and comparing the returns of the votes, and declaring what
councillors appear to be elected; and then, that a committee
of the senate and house should examine the same returns only,
and report that those high functionaries had footed up the
returns correctly, and that what had appeared to themwas right,
was right in fact. It appeared to this Committee to be a much
more natural construction, that, for the purpose of preventing
delay in the organization of the government, as the article itself
expresses it, the governor and council should certify the appar-
ent choice of the candidates, and then that, in case a contest,
a trial and hearing should be had of the real facts in contro-
versy, before a disinterested body the legislative branches of
the government.

But the Committee are of the opinion that the exercise of the
right to go behind the returns is allowable only upon satisfac-
tory preliminary proof of such substantial facts, or well-founded
causes of suspicion as would induce strong conviction that
fraud, or mistake, prejudicial to the contestant, might appear
upon such examination ; and that, in the absence of such pre-
liminary proof, or even of an allegation thereof, the returns, of
the city and town officials, who are sworn officers, should stand
as conclusive.

The adoption of a contrary theory would leave it open to a
defeated candidate to demand of the legislature a minute
examination ofall the votes and the circumstances of an elec-
tion, involving almost endless issues, requiring days and weeks,
and perhaps an entire session, although the Contestant miglit
not be able to state a single fact indicative of mistake, error or
fraud.
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In the case before ns there has been no averment or proffered
evidence of any distinct, independent or substantial facts,'con-
vincing us of the probability of frauds or errors in the return
copies, prejudicial to the contestant.

It will be observed that the committee of the council, in their
report of the apparent result of the election, allowed to the con-
testant all votes cast for Thomas Rice, Jr., of Newton, described
also as of Brookline and of Cambridge.

The correctness of this disposition of the votes is extremely
doubtful, but the Committee have not thought proper to come
to an adjudication upon the subject.

The Committee, therefore, respectfully report that it appears
to them that A. K. P. Welch, of Cambridge, is elected council-
lor from the third councillor district, and thatThomas Rice, Jr.,
the contestant, have leave to withdraw his petition.

DANIEL NEEDHAM,
MARSHALL WILCOX,
CHARLES C. DAME,

Committee of the Senate.

WM. G. BATES,
WM. HOWLAND,
L. A. ABBOTT,
WARREN WILLIAMS,

Committee of the House.

House op Representatives, Jan. 15,1868.
Accepted.

Sent up for concurrence.
W. S. Robinson, Clerk.

Senate, Jan. 16,1868.
Concurred.

S. N. Gifford, Clerk.


