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Report Of The Committee on the Judiciary. to whom was referred the
Message of His Excellency the Governor, of April 23d, 1868,
respecting the Act to regulate the sale of Intoxicating Liquors,
having fully examined and considered the subject, submit the
following

REPORT:
The Committee find, that on the seventeenth day of April
last, an Act to regulate the sale of Intoxicating Liquors,”
having passed to be enacted, was laid before His Excellency for
his revisal, as required by the constitution. On the twentythird of April His Excellency, by the message under consideration, informed the House that the bill has failed to receive his
approval. He did not, however, return the bill to the House,
with his objections thereto, that the legislature might consider
and act upon the same, as provided in the constitution, but
informed the House that he had held back the bill for more
than five days, so that it had become a law. This was by virtue
of another provision of the constitution, made “to prevent
unnecessary delays.”
The Committee find that it has not been the custom, where
a bill becomes a law by virtue of the provision to prevent delays,
for the Governor to communicate that fact to the legislature.
The practice has always been for the secretary of the Commonwealth to certify the fact, and append the statement to the Act,
when it is published.
“
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His Excellency, in his message, after informing the House
that the bill lias failed to receive his approval, proceeds to state
his objections thereto. He says:
I desire, by this direct
record
my earnest conviction that the
method, to place upon
restrictions it provides are not in accordance with the measure
of regulation demanded by the people of the Commonwealth ;
that it imposes a heavy burden upon the treasury; that it
relieves large numbers from the penalties for their offences
against the prohibitory law, and makes no provision for
excluding them from the privileges of the license law, from
which, in his opinion, they ought to be excluded.
Another objection of His Excellency is, that it remits to the
chances and vicissitudes of municipal action, at annual meetings,
that grave and momentous authority of legislating for the whole
people of the Commonwealth, by their representatives in general court assembled, which is our constitutional guaranty for
the enactment of laws impartially affecting and restraining all.”
Denominating the above serious objections,” His Excellency
I feel that
proceeds to state another objection in these words:
there is another which, in the magnitude of the threatened evil,
overshadows all.” His Excellency then pronounces his opinion that the fourth section of the Act leads into temptation
the young and the weak, and spreads a snare for the stranger
and the unwary. It replaces thrift with waste ; and the peace
of quiet neighborhoods with boisterous and reckless disorder.
It is destructive to the influences of the family and the fireside;
adverse to good morals, and repugnant to the religious sentiment of the community.”
His Excellency concludes by saying of the Act, that it is one
which, as a citizen, I could not support; as the chief magistrate of the Commonwealth, I cannot affix my signature to in
approval.”
It is difficult to imagine more potent reasons for the disapproval of a bill than those above assigned by His Excellency.
He denounces the Act as not conforming to the demands of the
people and as dangerous to good morals, to peace, to the sacred
family relation and influences, and, finally, to religion itself;
a law which, as a citizen, he cannot support, and to which, as
chief magistrate, he cannot give his approval. Yet His Excel“
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lency has not returned the bill to the legislature, with his
reasons for disapproval. On the contrary, he has voluntarily
taken upon himself the solo responsibility of causing it to
become a law just as it stood when presented to him, and has
deprived the legislature of its constitutional privilege of hearing the objections of the Governor in season to take action upon
the bill, and either reject it altogether or amend it, or pass it
by the constitutional majority of two-thirds.
By voluntarily retaining a bill more than five days, the
Governor is as much responsible for its becoming a law, in the
very form in which it was presented to him, as if he had affixed
to it his signature the moment it was placed in his hands. In
each case, alike, the legislature is deprived of the opportunity
of reconsidering and acting upon the bill, after receiving the
benefit of his suggestions.
This anomalous and unprecedented situation of things calls
upon the Committee to examine the subject in the light of the

constitutional rights and duties of the people, the legislature
and the executive.

By the constitution, the Governor is made a part of the
legislative power, and has legislative functions assigned him, in
the due execution of which the people have a deep interest.
The people have provided a security to themselves against hasty
and unwise legislation, by the general rule, that no bill shall
become a law without the concurrence of two independent
legislative houses and of the Governor. The approval of the
houses is expressed by a vote of the majority of each, and that
of the Governor by his signature. The express terms of the
constitution are, (part 11., chapter 1., section 1, article 2;)
“No bill or resolve of the Senate or House of Representatives
shall become a law and have force as such, until it shall have
been laid before the Governor for his revisal; and if he, upon
such revision, approve thereof, he shall signify his approbation
by signing the same.”
Provision is then made for the only other alternative, viz.,
the Governor’s having such objections to the bill that he is
unwilling to sign it. The provision is this: “But if he have
any objection to the passing of such bill or resolve, he shall
return the same, together with his objections thereto in writing,
to the Senate or House of Representatives, in whichsoever the
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same shall have originated, who shall enter the objections sent
down by the Governor, at large, on their records, and proceed
to reconsider the said bill or resolve.”
In the opinion of the Committee, these two modes are the
only modes in which the Governor can properly deal with a bill
laid before him for his revisal, where he has, as he had in this
case, full time for its examination.
There is a provision of the constitution to protect the legislature against the effect of delays on the part of the Governor,
whether accidental or intentional. It is in the following words:
And in order to prevent unnecessary delays, if any bill or
resolve shall not be returned by the Governor within five days
after it shall have been presented, the same shall have the force
of a law.”
The Committee are clear in the opinion that this provision
was not intended to afford to the Governor a third constitutional mode of discharging his duties as a part of the legislative power. It was intended only to prevent the will of the
legislature being defeated by a Governor’s keeping back a bill
indefinitely, without discharging his constitutional duty of
either approving or disapproving it, officially. That we are
right in our view of the Governor’s relations towards bills
presented to him, we are assured by many considerations.
It is of the greatest importance that a law which all citizens
are bound to obey, should go forth with the highest possible
sanctions. The sanctions provided by the constitution are, the
vote of the two houses and the signature of the Governor. This
accounts for the first provision of the constitution. The second is made to meet the case of the Governor having objections
so strong that he cannot affix his signature of approval. For
such a contingency there is but one course provided, and that
is clearly marked out, and rests upon the strongest reasons. It
is not intended that in case of his disapproval the bill shall perish, but it is provided that the legislature may have an opportunity to amend it, and so secure the concurrence of the Governor. This is a valuable privilege of the people and of the
legislature. To secure it, the constitution requires the Governor, if his objections are such that he cannot sign the bill, to
return it to the legislature, not simply with a statement of his
“

disapproval, but with his reasons therefor, that the legislature
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may have the benefit of the same ; and in writing, that there
may be no mistake or misunderstanding. It then becomes the
duty of the legislature to reconsider the same, in the light of
the Governor’s objections. This privilege or opportunity of the
legislature we consider a sacred right in them and in the people
they represent; and we consider it an equally sacred duty of
the Governor to give the legislature that opportunity, before
the bill shall have passed beyond the control of both, by the
mere operation of time. The reasons for this are, that it is
important that an Act should be made as perfect as possible by
interchange of opinion, and that, if possible, it shall go to the
people with the sanction of the Governor’s approval. A further
reason is, that the constitution has provided a substitute for
the Governor’s signature, in a vote of two-thirds of each branch
of the legislature. It is supposed that such a vote will present
to the people, who are to obey the law, a sanction equivalent to
the Governor’s signature. But this vote of two-thirds can be
obtained only in one way, viz.: by the Governor’s returning
the bill to the legislature before it shall have become a law by
lapse of time. It is, moreover, an essential prerequisite that
the legislature shall have had the Governor’s objections in writing before they shall proceed to the vote. The significance of
this vote of two-thirds is not only in its numbers, but in the
fact that it is made after a consideration of the Governor’s
objections. If we apply these principles and reasons to the
present case, we find that the Governor has voluntarily, by
withholding the bill more than five days, caused it to become a
law without the advantage of the sanction of his signature;
that he has deprived the legislature of the opportunity, if it
should think fit, of revising the law so as to obtain his sanction ;
and of the further opportunity, in case it should not choose to
amend the bill, of sending it forth to the people, with the sanction of a two-thirds vote of each branch, given after having
heard the Governor’s objections; and we further find that in
addition to causing the bill to become a law, without the advantage of either of these sanctions, or a chance for obtaining
them, His Excellency has, by this message, sent the bill out to
the public, whose obedience to it he, as executive, is required
to enforce,' with the stigma not only of his declared disapproval, but of his severest official and personal denunciations.
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We are constrained, therefore, to report to the House, that
in the unanimous opinion of the Committee, the course taken
by His Excellency with reference to this bill, has no warrant of
the constitution, and operates a very serious injury to the
rights of the people and the legislature, and to the authority
and dignity of the laws.
Our attention is now called to the legal nature of this message, and to the disposal to bo made of it by the House.
There have been instances, where a Governor, after approving a bill, has sent a message to the legislature explaining his
approval, as where, at the end of a session, he has not had full
time for consideration, or where he has, or thinks he might
have, some objections to it, which are not sufficient to justify
his returning the bill, but which he still wishes to place upon
record. Although we doubt the propriety and utility of such a
course, unless in some very special case, yet it has not the
injurious effects of the course taken in the present instance
for, in the supposed case, the Act goes to the public with the
sanction of the Governor’s signature, the force of which will
not be much diminished by any message of explanations.
The Committee find that it is also the custom for Governors
to send messages to the legislature, calling its attention to subjects, which in their opinion may require legislation. The
annual message is sent to both houses, in convention. Special
messages of this description, sent for convenience to one house,
and most frequently to the Senate, make some reference almost
always in form, and always by implication, to the entire legislative body. In examining this message, we find that it is
addressed to the House of Representatives only, and for the
assigned reason that the bill originated in that House, as if
;

the message had been a veto message. It nowhere refers to
the entire legislative body, and makes no recommendations of
legislation. Viewing the message in every light, we are persuaded that it is not and was not intended to be a message to
the legislative body, through the House of Representatives,
recommending legislation, or communicating facts from the
executive for the use of the legislative department.
We can see in it only an act of anomalous character; a
denunciation of a bill which His Excellency took the sole
responsibility of making into a law, before that branch of the

1868.]

7

HOUSE—No. 299.

legislature which passed it by a very large majority

the last
;
a
course
attended
the
evils
we
have
endeavored
to
in
by
step
set forth, and which it is of the greatest importance we should
prevent being drawn into a precedent.
His Excellency has stated some reasons why, disapproving
the bill as he does, and refusing to sign it, he yet did not
return it to the House with his objections. These deserve our
serious consideration. They are contained in the following

paragraph of his message

:

Having publicly recognized, in my annual message, the judgment
of the people, as decisively favoring a change of policy in regard to the
traffic in intoxicating drinks, I have no desire to thwart their will as
expressed through a general court, elected on this specific issue. lam
content that the responsibility for this legislation should rest where it
has been placed by the deliberate action of ray fellow-citizens and to
remit to them, as the tribunal of final resort, for their approval or
reversal, the policy adopted by their immediate representatives.”
“

;

Undoubtedly, the people did, at the late election, by a decisive majority, favor a change of policy, from a system of prohibition to a system of licenses. It is equally undoubted, that
the elections did not determine the specific form or the details
of the license system to be adopted. This is no where better
After
expressed than in His Excellency’s annual message
ample consideration and free discussion, they have expressed at
the ballot-box, their emphatic disapproval of the prohibitory
law, so-called, with its present penalties and methods of enforcement. Precisely what policy shall be adopted in its stead, they
have not so distinctly intimated.” As His Excellency further
suggests, in his annual message, they necessarily left to the
legislative power, the specific character and details of the new
system. But in so doing, the people did not and could not
relieve the Governor from his share in the exercise of that legislative power. This law, like all others, was to be made within
the constitution. This law, like all others, was to be laid
before the Governor for his revisal; and for this law as for all
others, the people still required his revision and the responsibility, on his part, of either giving it his sanction by his signature,
or returning it to the legislature, with his objections, that they
might amend it so as to secure his approval, or be able to send
“

:
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it forth with the equivalent sanction of a two-thirds vote, had
after a knowledge of his objections. ■ We can see nothing in the
late elections, that in the slightest degree relieves the Governor
from the obligation to perform his duties, as a part of the legislative power, in respect to this Act, or as he suggests in the
paragraph cited from this message, to throw the responsibility
for this legislation upon the two houses solely; or in any novel
and peculiar manner, to remit our action to the judgment of
the people, securing himself from responsibility. His only mode
of throwing the responsibility from himself upon the two houses
would have been to return the bill to them with his objections.
We cannot see, therefore, that the reasons assigned by His
Excellency are such, as in the discharge of our constitutional
duty, we can defer to.
The remaining question is,—what disposal the House shall
make of the message ? As the'message is directed to the House
only, and suggests no legislation, and communicates no facts
for the use of the entire legislature, we do not think it necessary, or proper, to communicate it to the Senate or to seek any
joint action upon it. The responsibility for its disposal lies
with the House. We have not thought fit, in this report to
enter into any discussion of the soundness of the objections
made by His Excellency to the statute. As he has by his
course, deprived the House of the opportunities ofreconsidering
the bill in the light of his objections, we do not see that there is
any mode in which the House can profitably or properly employ
itself in a consideration of their merits.
With the views we entertain of the injurious and unwarranted
course taken by the Governor with this Act, of which course this
message is a part; and unable to see any reason, founded in
law or sound policy, why this message should have been
addressed to this House ; and feeling that a decisive step on our
part is necessary to prevent the course taken by His Excellency
in this instance from passing into a precedent, in some future
case of conflicting opinions, we take the responsibility of advising the House to return the message to His Excellency, with a
respectful statement of the reasons for so doing.

Per order,
RICH’D H. DANA, Jr., Chairman.

