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Sir ;—ln compliance with an Order of the House of Represen-
tatives referring to me for my opinion an Order “ that the Com-
mittee on Harbors inquire whether, in order to secure the
property of the State at Rainsford Island, it is necessary that it
should be occupied by the State in some manner ; and also,
what disposition shall be made of such property,” I respect-
fully submit the following opinion.

I find that Rainsford Island was purchased in 1736, by the
Province of Massachusetts Bay, in order that a public hospital
might be erected there. Spectacle Island, had previously been
used for hospital purposes. It was ordered by the general court
on December 8, 1736, that Spectacle Island should be sold for
<£l3o to Robert Bill, who had offered that price for it, and
“ that the sum of five hundred and seventy pounds be granted
and paid out of the public treasury to the honorable John
Jeffries, Esq., and the other selectmen of the town of Boston,
by them to be disposed of for the consideration purchase of a
certain island in tlie harbor of Boston called Rainsford’s
Island, lying between Long Island and the main land, near the
town of Hull, to be used and improved as a hospital for the
Province, and that the selectmen take care to have a good and
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lawful deed of sale of the said island made to William Poye,
Esq., Treasurer and Receiver-General of this Province, and his
successor and successors in the said office, from the owners of
the said island, to and for the only proper use, benefit and
behoof the said Province, to be improved for a hospital as afore-
said.” Thereupon, by a deed dated December 7, 1786, and
recorded with Suffolk deeds, lib. 53,f01. 162, John, Samuel,
Caleb, Benjamin and David Boring, and John Boring, Jr., and
their respective wives, all of Hull, in the county of Suffolk and
Province of the Massachusetts Bay, “ in consideration of five
hundred and seventy pounds in Province bills of credit, and
for divers other good causes and considerations them thereunto
moving,” conveyed “ Raynsford’s Island,” (describing it fully,)
containing about eleven acres of land, to “ William Foye,
Esquire, Treasurer and Receiver-General of the Province of
the Massachusetts Bay,” “ to have and to hold the said island
and premises with their and'every of their appurtenances, unto
the said William Poye, Esq., Treasurer as aforesaid, and his
successor or successors in the said office of treasurer for the
time being, forever. In trust, nevertheless, to and for the use
of the governor, council and assembly of His Majesty’s Prov-
ince of the Massachusetts Bay and their successors forever, to
be used and improved for an hospital for the said Province.”
The deed contains no provision for any forfeiture of the estate,
or for a re-entry, under any circumstances, by the grantors or
their heirs ; and the grantors expressly convey all their “ estate,
right, title, interest, inheritance, claim, use, possession, property
and demand whatsoever ” in and to the premises, with cove-
nants of warranty of the title in fee simple, and a covenant that
the grantee and his successors “ shall and may from time to
time, and at all times forever hereafter, freely, quietly and
peaceably have, hold and enjoy the said island and premises
with the appurtenances, without any manner of let, suit,
trouble, eviction or disturbance whatsoever ” of the grantors,
their heirs or assigns, or any one claiming under them or any
of them, and that the grantors and their heirs will upon reason-
able request at any time execute any other.deeds which may be
required for the further assurance of the title.

A committee was appointed by the General Court, February
4, 1787, to build a suitable and convenient house on the island
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for “ a public hospital for the reception and accommodation of
such sick and infectious persons as shall be sent there by
order,” and the eighth chapter of the Province laws of 1738,
establishing certain quarantine regulations, recites as a pre-
amble, that “ a good and convenient house hath lately been
built at the charge of the Province on the island called Rains-
ford’s Island, for the reception of such persons as shall be
visited with any contagious sickness.”

The hospital upon Rainsford Island is referred to from time
to time afterwards in the legislation of the Province and of the
Commonwealth, and it is believed that from 1737 to the pres-
ent time, the island has been occupied by the Province, and by
the Commonwealth, (which upon the Revolution succeeded to
the rights of the Province, 2 Washb. on Real Property, [2d ed.]
550; Sullivan on Land Titles, 57,) to the exclusion of the
grantors and their heirs. Extensive hospital buildings have
been erected upon it, and the valuation of the property of the
Commonwealth there, when it was last appraised, (see Pub. Doc.
1867, No. 27,) was as follows: Real estate, $23,060 ; Build-
ings, $45,150; Personal property, $15,000 : Total, $83,210.
The hospital was temporarily closed in December, 1866, and
has since been in charge of a custodian appointed by the gov-
ernor and council to protect the public property upon the
island.

It has been suggested by the inspectors of the hospital in
their annual reports, that the title of the Commonwealth to
the island might be lost if it should be no longer used for a
hospital. Pub. Doc. 1864, No. 28 ; 1866, No. 26. And see
First Report of Board of State Charities, Pub. Doc. 1864,
No. 19, p. xxix. But after a careful examination of the mat-
ter, I am satisfied that the title of the Commonwealth is abso-
lute and not defeasible. The words “to be used and improved
for an hospital for the said Province,” which occur in the deed
above referred to, do not make the conveyance a grant of a
conditional estate, and there are no other words in the deed
which can be held to create a condition. There is no clause
of re-entry or forfeiture; it is not provided that the deed shall
be void if the land is used for other purposes; and the convey-
ance was made for a valuable consideration, and not in cousid-
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oration of the use of the estate for the purpose named in the
deed. See Attorney-General v. Merrimack Manufacturing
Company, 14 Gray, 612; Rdwson v. Uxbridge, 7 Allen, 125 ;

Ayer v. Emery, 14 Allen, 67.

Your obedient servant,

CHARLES ALLEN.

I am, very respectfully,


