
HOUSE No. 39.

House of Representatives, February 4, 1874

The Committee on Elections, to whom was committed the
petition of Charles A. Perry of Shutesbury, claiming a seat
in the House as representative of the second Franklin dis-
trict, being the seat now hold by Albert Montague, have
heard the evidence submitted to them by the petitioner and
by the sitting member, and the arguments of counsel on
behalf of each, and they hereby submit their

The said representative district consists of the towns of
Montague, Sunderland, Loverett, Wendell and Shutesbury.

No question was made at the hearing in regard to the votes
of any of the towns, except that of Shutesbury. The aggre-
gate of the votes in these towns (omitting Shutesbury) was :

for Mr. Perry. 339; for Mr. Montague, 319. The vote of
the town of Shutesbury, as counted by the town clerks of the
district, was: for Mr. Perry, 34; for Mr. Montague, 55. If
this count be correct, the whole vote of the district would be :

for Mr. Perry, 373; for Mr, Montague, 374; thus electing
Mr. Montague by one ballot. And the questions presented
and argued before the Committee regarded the legality of the
meeting and the correctness of the vote of Shutesbury.

dUmmontocalt!) of illasstuljusetts.

REPORT:



[Feb.CONTESTED ELECTION.

The petitioner claimed that the meeting was illegally held,
inasmuch as it was left at one or more times in charge of the
town clerk, no selectman being present; that no proper count-
ing of the ballots was made by the selectmen ; that the bal-
lots thrown and the voting list were not properly sealed up
and preserved as required by law ; that no such transcript of
the record as is required by law was made, signed and sealed
in open town meeting ; and that the petitioner. Perry, actually
received over forty ballots, instead of thirty-four, the number
counted for him by the clerks and upon which their certificate
was based.

The respondent, Mr. Montague, claimed that no such ille-
gality was shown as would require the Committee to declare
the meeting void ; that the failure to preserve the ballots and
check-list, and the informality of the return to the clerks were
not sufficient omissions of legal requirements to compel the
Committee to throw out the vote of the town, and that there
was no competent testimony before the Committee to warrant
the inference that the vote of Shutesbury was other than as
it was declared at the town meeting.

Although much testimony was introduced, there was really
little conflict upon most of the material facts. That the se-
lectmen all left the meeting- in charge of the town clerk while
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the former went to dinner, was conceded; the length of time
they were absent was not agreed, but it was between "twenty
minutes” and "afterwards of half an hour.” The town clerk
would not state whether votes were thrown during the time,
but had the impression that none were thrown. Other testi-
mony tended to show that at least one was thrown.

It was agreed that the names checked on the voting list
were either checked by the chairman of the selectmen or by
the town clerk. The other two members ot the board of
selectmen appear not to have concerned themselves much
about the meeting until the polls were closed. One testified
that he was out of the hall much of the time, and was not cci-

tain that he was there more than one-sixth of the day. The
junior member of the board, although in the hall, did uot
remain in the desk much of the time.

The testimony was also uniform upon the facts that the bal-
lots were left upon or under the desk after the meeting ad-
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journed, and were not sealed up as required bylaw ; and that
the check-list was placed in the town safe and the key left in
the safe ; also that the return of the votes for representatives
was signed by the chairman of the board of selectmen only
in open town meeting. The clerk and another member of
the board signed it the next day in the town of Leverett on
being informed by a clerk of one of the towns of the district
that such signatures were wanting. The omission to sign at
the meeting appears to have been through inadvertence.

The return thus made conforms to the record of the meet-
ing, and slates the vote as thirty-four for Perry and lifty-five
for Montague. Neither the record nor the return states’ the
whole number of votes for representative ; and although each
of the selectmen and clerk testified in regard to the counting
of the ballots, it was not stated by any of them that the whole
number of ballots thrown was ascertained. The check-list
was produced by the chairman of the selectmen, and it ap-
peared that the whole number of names checked was one hun-
dred and one, or twelve more than the number of votes given
for both Perry and Montague ; and all the witnesses agreed
that the check-list had not been altered since the meeting.
There was testimony that ballots were given for county offi-
cers that had the names of the state officers torn off, but
retained the names of the representatives, and some of the
witnesses thought that there were ballots for state officers
alone, but how mairy, was not definitely stated. There was
one ballot for two county officers, bearing the names of the
candidates for register of deeds and county treasurer, and
being the candidates whose names were borne on all the tick-
ets for county officers ; and yet the record gave the whole vote
for these two men, as eighty-six and ninety-two, respectively.

The town clerk did not count the ballots at all, but re-
corded them as stated to him by the chairman of the select-
men. There was conflicting testimony as to the mode in
which the ballots were counted, whether the selectmen counted
a part and the numbers counted by each were added together,
or whether one of the selectmen re-counted after the other
two, is left uncertain. Mr. Reed, one of the selectmen, tes-
tified that he counted all the ballots for representative over,
after the other two, and the latter were standing so that they
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might, and should have followed the count as made by Reed.
Both the chairman and Reed, testified that the vote, as counted,
was fifty-five for Montague and thirty-four for Perry.

All the selectmen testified that the tickets that were not
scratched were, after being once counted, placed in a pile by
themselves and the number written down; and in counting
for the other officers, the number was taken, and the number
for each officer on the scratched tickets added to it without
re-counting the number of straight tickets. There was a con-
siderable number of scratched tickets, not however for rep-
resentatives.

The ballots bearing Perry’s name were quite different in
appearance from, being wider and longer than, those bearing
the name of Montague. The desk was midway at one end
of the hall, upon a raised platform, was five feet two inches
high in front, about eight feet long, and closed at the end,
but with an open space behind it not railed off from the hall.

The top shelf of the desk was dropped about two inches
below the top of the front, and there was another shelf un-
derneath. The ballots were counted on the top shelf, there
being no table behind the desk, and the clerk made his min-
utes on the same shelf.

Some voters were standing in front of the desk, one on a
chair, and could overlook the count. One witness testified
that he watched the count, and counted forty-three ballots on
which he saw Mr. Perry’s name and heard Mr. Reed say there
were eighteen in one pile and twenty-five in another for Per-
ry. Another testified that he counted forty-eight of the
broad ballots, four of them having the representative
scratched or torn. Mr. Reed testified that after the ballots
were counted for all the officers, they were placed on the
shelf under the desk. Air. Berry, the chairman, thought
they were so placed. Mr. Ames, the other selectman, said
that they were left lying about where they were counted.
One witness, who was looking on, said that Mr. Reed, alter
counting the votes, placed ballots under the desk, and then
took them, or a part of them, out, and counted them for other
officers. Mr. Reed said that he placed under the desk, before
the counting began, certain ballots which were lying on the

top and had not been used. It appeared that the ballot-box
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was quite small and had no cover whatever, but was. open
upon the desk throughput the day. Some of the Perry bal-
lots were so long that they required, as most of the witnesses
agreed, folding before being placed in the box. There was
no attempt at counting before the close of the polls.

On the morning after the election, some of the voters of
the town, among them the two who testified to having counted
the vote the preceding day, met together, and one of the
party having procured the key, went into the hall and to the
desk, where, as was testified, they found most of the ballots
lying on the top of the desk. Mr. Berry, the chairman of
the .selectmen, was the last to leave the hall the night before,
and did not lock the door, but Mr. Eced, who was the select-,
man in charge of the hall, had either gone himself, or sent some
one, to lock the hall, and it did not appear that any one had
been in the hail after Mr. Berry left, unless Mr. Heed or his
man had gone in to sec that the fires were safe,

It was in evidence that one of the party of seven—the men
who had seen Mr. Heed place the ballots under the desk—-
went at once to the desk and took out from the corner, where
he had seen the ballots placed, ton ballots, which had the ap-
pearance of having been folded and used, and which bore Mr.
Perry’s name.

The whole party of seven then proceeded to count the bal-
lots lying on the desk, bearing Mr. Perry’s name, including
the ten, and the number was found to be forty-four. They
also found two votes with the representative’s name torn off,
and one pasted.

They then set to work to make a list of the voters in town
who were believed to have voted for Perry, and, dividing the
town into districts, proceeded to get the signatures of the
voters to a declaration that they had so voted. When this
was completed and communicated to Perry, ho gave notice to
Mr. Montague of his intention to contest the scat, gave notice
to the clerk that he claimed a recount of the vote, and further
notified Mr. Montague and the selectmen that lie desired to
take testimony, at a time and place named, to prove that there
was fraud or mistake in the record and return of the vote of
Shutesbnry, and requested Mr. Montague and the selectmen
to he present and examine the witnesses, if they desired.
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Neither of the parties notified attended, but Mr. Perry pro-
ceeded to take the testi Forty voters deposed that
they had voted for Mr. Perry ; and before the Committee two
others testified that they so voted. One of the witnesses also
deposed that Mr. Crandall, the town clerk, tried to influence
him to vote against Mr. Perry. Mr. Crandall admitted that
ho said something to the witness, but that it was a message

O

that he had been requested to deliver.
It was objected on the part of the sitting member, that this

kind of testimony was not competent, and the case of French
v. Bacon was cited for the Committee. But that was a case
of ex parte affidavits, and in that case the Committee received
the testimony, but did not consider that its weight was suffi-
cient to overcome the evidence of a record, when the whole
number of ballots tallied with the number recorded for the
several candidates, and when the ballots and check-list had
been preserved according to law. In the present case, the
testimony was taken after full notice to the other side, and
with all the opportunity to cross-examine which could have
been given if the testimony had been taken before a com-
missioner appointed by the Committee. The failure of any
party interested to appear and cross-examine seems signifi-
cant, inasmuch as the magistrate who took the testimony, and
others who avere present, testified that the whole proceeding
was conducted in a public and entirely proper manner in the
centre of Shutesbury.

An attempt was made to discredit the testimony of some
of the forty witnesses by impeaching their reputation for
truth and veracity.

The Committee do not deem it necessary to pass upon the
weight of the testimony on this point, for the reason that of
the ten witnesses who were thus attacked, nine were checked
as having voted, and the Committee cannot doubt that they
all voted for Mr. Perry. Indeed, no one seemed -seriously to
question that fact. The tenth, however, was not checked;
and there was testimony to the effect that he said after the
meeting that he had not voted. The names of the other wit-
nesses so voting for Perry were also all checked, and it was
in evidence that neither Mr. Perry nor any of his friends had
access to the voting list, from the time of election until it
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was produced at the hearing before the Committee. There
was no attempt to contradict or control the testimony of the
other thirty-two witnesses who swore they voted for Perry.

Having stated thus fully the purport of the evidence in the
case, it remains only to give the conclusions of the Committee.

We have not felt bound to pass upon the question, whether
the desertion of the meeting by the officers, whose duty it was
to preside over it, is sufficient of itself to render the meeting
invalid. If it wr ere necessary to pass upon that question,
however, all will appreciate how dangerous it would be to de-
cide that an election so conducted should stand. If the ballot-
box can be left in the charge of an irresponsible person in a
small town, wdth or without proof of improper conduct on his
part, and the election go unchallenged, and be sanctioned by
the House of Representatives, it is difficult to say whatamount
of negligence might not bo tolerated in a large city. It seems,
at all events, very like a farce for this House to aid in enact-
ing laws to secure the purity of the ballot-box, and yet admit
to membership persons elected in open violation of those
laws.

But we rest our decision of this case upon a different
ground. We find the record of the town to bo defective in
not stating the whole number of ballots given for any officer.
We find a discrepancy between the ballots recorded and the
number checked; and we find the only proper evidence to
ascertain the truth, viz., the ballots actually cast, are not pre-
served, so that the Committee are left to resort to suppositions
of their own for an explanation on this point. We also find
that the town clerks of the district did not have such evidence
of the vote of Shutesbury as the statute required they should
have; and although it may be said that there was a free and
uninterrupted expression of the will of the people of Shutes-
bury at said meeting, still the undersigned, a majority of your
Committee, feel that in view of the irregularities, and the
shameful disregard of law shown in the conducting of the meet-
ing, taken together with the discrepancies in the record, and the
conflicting testimony of the voters of the town, ns to the num-
ber ot votes cast for representative, it is exceedingly doubtful
and uncertain what that expression was. Therefore wo report
the election of representative held in the town of Shutesbury



[Feb.CONTESTED ELECTION

on the fourth of November last, void for uncertainty, and that
Albert Montague is not entitled to a seat in this House as
member; but that Charles A. Perry, having received a
plurality of all the ballots that can be ascertained to have
been cast in the district, is the member elect from the Second
Franklin District, and entitled to the seat now occupied by
Albert Montague.

THOMAS M. JUDD.
D. BONNER.
JAMES L. MERRITT.
E. H. SEYMOLTR.
N. E. HOLLIS.
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The undersigned, members of the House Committee on
Elections, dissent from the report of the majority of that
Committee, and call attention to the following facts :

The official returns of the five towns of the district gave
Albert Montague, the sitting member, three hundred and
seventy-four votes, and Charles A. Perry, the contestant,
three hundred and seventy-three.

The return of Shutcsbury was, Montague fifty-five ; Perry,
thirty-four.

The petitioner demands the seat on two grounds : first,
illegalities in the conduct of the election and making of re-
turns ; second, on an alleged error in the count. He claims
forty-three votes in Shutesbury, instead of thirty-four.

The Committee were unanimously of the opinion, that the
meeting was legally called, and that no fraud was shown in
the case.

At the hearings it appeared, that some one or more of the
selectmen were present constantly while the balloting was
going on, with the exception of a short period of from twenty
minutes to half an hour at noon, when they went to dinner.
During that time the ballot-box was in the custody of Mr.
Crandall, the town clerk. There was conflicting testimony
as to whether one John Pratt voted during that time. It was
not claimed that any other vote was thrown while the select-
men were gone. Mr. Berry was present all the time, except
while thus out at dinner, and his associates, Jabez W. Reed
and Warren Ames, Avere each present at various times, for
longer or shorter periods, through the day. All Averc there
at the close of the polls, and participated in making the
count. The town clerk Avas at his post all day except during

2

MINORITY REPORT.
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a brief interval when he went to dinner, after the return of
the selectmen, and he remained until after the meeting ad-
journed. The check-list contains one hundred and one checks,
all made by Mr. Berry or Mr. Crandall, and they say no per-
son voted whose name was not checked, and the name of
every man who did vote was checked.

The voting took place at a table or desk seven or eight feet
long, standing upon a platform on one side the room, raised
two steps from the floor, so that the top of the desk in front
was about five feet above the floor. Under the table was a
shelf. The votes were all kept in the ballot-box until the
voting was over. The count of votes occupied about half an
hour, and there is - no conflict of testimony as to the manner
in which it was conducted. Mr. Berry, chairman of the
board, says, "We tried to sort them first—the Democratic
aUd Republican, but they were so much pasted, and scratched
so much, that we took the name of each candidate and
counted separately, thus counting as many times as there
were officers to be voted for.” In each case, each of the
selectmen counted a portion, and the three results were
added ; but the representative vote was further verified by Mr.
Reed counting it again, while the other selectmen stood on
either side of him, observing him, and Mr. Berry followed
the count while Mr. Reed made it, and both gentlemen say
the vote was, as called off by Mr. Berry to the town clerk,
fifty-five for Montague and thirty-four for Perry, and that all
the selectmen agreed on the count. Mr. Ames, the other se-
lectman, says he supposed at the time that the count was
correct; though he now thinks there must have been a mis-
take, because more than thirty-four men now make affidavits
that they voted for Perry. Mr. Berry and Mr. Reed still
say that they are sure the count was correct, and are positive
that there was no mistake.

A number of persons wore in the hall while the vote was
being counted, most of them friends of Mr. Perry. Several
of these latter were watching the count; one of them, F. H.
Leonard, standing upon a chair for that purpose. He says
he saw more than forty-three Perry ballots taken from the
box, but his testimony is loose, vague and somewhat contra-
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dictory, and more conjecture than fact. Thus he testifies, in
one place:—

"Q, Whether or not you counted, at the time the select-
men counted the ballots, the number which had been cast for
Mr. Perry?

"A . I did. The number of wide ballots, as they were
taken out of the ballot-box, was forty-eight, and they had
Mr. Perry’s name on them. There were two with Mr. Perry’s
name pasted on them.”

Apd in another place he testifies :
"Q. Did you consider, at the conclusion of the election,

that Perry’s name was on forty of the ballots, from the size
of the ballots ?

"A. From the size of the ballots.”
The last answer shows conclusively that the witness was

testifying to an inference, not to a fact. Besides, he else-
where says that the chair he stood on was three or four feet
from the desk, and other persons stood between him and the
selectmen. It is also a suggestive fact that Mr. Leonard
made no objection to the count as it was read to the clerk,
and announced in open town meeting by the chairman of the
board, nor did any friend of Mr. Perry, several of whom
were present, intimate that there was any error, or make any
comments upon the matter.

The certificates were made up and signed by the proper
officers in open town meeting, though by an accident, as all
agree, only Mr. Berry, of the selectmen, signed the certifi-
cate of the representative vote that night. Mr. Reed added
his name the following day at the meeting of the town clerks
ofthe district in North Leverett.

The check-list was placed in the town safe in the town hall
by Mr. Berry that evening, and the safe was afterwards locked
by Mr. Reed, who did not know the list was there. After
the count the votes were laid by Mr. Reed on the shelf under
the desk, and near to them on the same shelf were other bal-
lots which had not been cast at the election, but were put
there to get them out of the way.

The next forenoon seven friends of Mr. Perry, none of
them town officers, procured the key of the town hall from
Mr. Reed’s house, during his absence (he having charge of
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the building) and went in to make an examination of the bal-
lots. Two of these men state that they found thirty-four
Perry ballots scattered about on the table, and ten more on
the shelf underneath; in all, forty-four for Perry. Another
says they found forty-three Perry votes. In making up this
result they were obliged to select those ballots which, in their
opinion, had been voted, from other ballots not voted, which
were lying on the shelf and scattered around. The witnesses
claimed to be able to distinguish the two kinds from the al-
leged fact that the ballots voted had been folded. Mr.
Leonard says, "We found other ballots on the table which had
not been voted,” and this he infers because, as he says, "they
had not been folded.”

It is a remarkable fact that this self-constituted committee
did not take the precaution to preserve the ballots they found
for Perry, though Mr. Leonard says he carried away three or
four of them and still has them at home, and he don’t know
how many were taken away in all. Again, Mr. Leonard says
" the committee (of seven) didn't count any but votes with
Perry’s name on.” Rather weak testimony upon which to
contradict the sworn return of the selectmen, especially when
one of them, Mr. Berry, says, " Some of the votes wore
folded and some were not”; and Mr. Reed says, "A good por-
tion went in open.”

The Perry party then procured the affidavits of about forty
men that they voted for Mr. Perry at the election, and these
affidavits were submitted to the Committee. The name of
one of the persons thus certifying is not checked upon the
check-list, and two of the selectmen say that ho not only did
not vote, but told them after town meeting that he did not
vote, though he supposed Perry thought he did; and that he
showed them a Perry vote which he said had been given him
to throw, but which he did not use. Mr. Crandall confirms
the testimony that this man, Phelps, did not vote. As to some
ten or a dozen of the persons making the affidavits, the con-
testant introduced the evidence of several of the best citizens
of Shutesbury, and one man from Leverett, that their repu-
tation for truth and veracity in the community where they
live is bad, and this testimony was strengthened by the reluct-



1874.] HOUSE—No. 39.

ance which two, at least, of the petitioner’s witnesses showed
in testifying upon the same point in cross-examination.

From all that appeared to the Committee we are unable to
find any evidence that the election in the town of Shutesbury
was not conducted fairly, and that the return did not express
the actual vote for each and every officer balloted for. The
selectmen and town clerk all say everything was done fairly
and honestly, and that no mistake was made ; and Mr. Ames
bases his present supposition that there must have been a
mistake, solely on the fact, as ho says, that they found (by
the affidavits) that more than thirty-four persons voted for
Perry. But this belief of Mr. Ames is rebutted by the denial
of both his associates, whom he and all concede to be per-
fectly honest men, and by the fact that no objection to the
result was suggested when the vote was counted and declared,
though several of Perry’s friends stood by and watched the
handling and counting of the votes and all the proceedings.

Much stress is laid upon the fact that the total votereturned
for representative was only eighty-nine, while the total
number of names checked was one hundred and one. But
we are persuaded that such a state of things is nothing un-
usual. The testimony was, that some voted only the state
ticket; others tore off the state ticket entirely; one vote was
cast for two county officers alone, and altogether there was a
considerable number of split and partial tickets. Mr. Berry
says some votes were thrown without representatives’ name
on them, and E. L. Johnson one of Perry’s witnesses testifies
thus on this point:—

" Q. Did youfind any ballots that did not have any name for
representative on them 9

"A. I think there were several, on which neitherMr. Perry's
nor Mr. Montague's name appeared, and there were one or two
which vmspasted over, but I cannot state that exactly."

Mr. Ames, Mr. Perry’s friend upon the board of selectmen,
also says there were about "half a dozen ” such. Now, if Mr.
Montague had fifty-five votes (which is not disputed), and
Mr. Perry forty-four as claimed, it is impossible to see how
out of a total of one hundred and one votes there could have
been "several” or "half a dozen ” votes bearing neither Mon-
tague’s nor Perry’s name. Wo have no doubt that a compa-
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rison of the check-lists and returns of other towns, and wards
in cities, would show a similar discrepancy, and on this point
wo confidently appeal to the experience of those members of
the House who have served as town or ward officers and have
made similar returns.

The question for the House is whether the election was
fairly and honestly conducted, and whether the voters of
Shutesbury have been credited with their correct vote. The
burden of proof is upon the petitioner, and ho has not sus-
tained it. The evidence he relies upon falls far short of proof.
The return of town officers is not to be lightly treated, nor
dismissed upon mere affidavits, especially where there is such
doubt thrown upon the reputation of many of the witnesses
for truth and veracity. The law contemplates but one way
of deciding elections, and that is by ballots, not affidavits.
To reverse the rule opens the door to endless mischief, and
establishes a precedent which this House has always refused
to entertain. We call especial attention in this connection to
the case of French v. Bacon, decidad last year (House Doc.
10, 1878), where the Committee on Elections expressly re-
fused to act upon affidavits introduced for a similar purpose.

In regard to the alleged illegalities in conducting the
election and making the returns, we have to say that the pro-
visions of the statute which covers such matters are directory,
and omission or errors in regard to such provisions have
not been held to vitiate an election except in extreme cases.

Cushing’s Law and Pr. of Legis. Assem., p. 74.
Malary v. Merrill, Clarke & Hall, 328.
Van Rensselaer v. Van Allen, Clarke & Hall, 73.
Arnold v. Lea, Clarke & Hall, 601.
Slanish, Cushing S. & J., 82.
Colchester ,' Peckwell 1., 503, 506, 507.
Hope, Mass. Contested Elections, 71.

We therefore recommend that the petitioner have leave to

withdraw.

SAMUEL P. BILLIXGS.
JAMES D. HURLBUT.


