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In Senate, April 22, 1874.

The Committee on Railways, to whom was referred the
petition of Scudder, Bartlett & Co., for relief against the
Boston & Albany Railroad Company, submit the Report of
the Railroad Commissioners upon the subject, and recommend
that the whole subject be referred to the next General Court.

For the Committee,

H. C. BACON.

Accepted.
Sent down for concurrence.

S. N. Gifford, Cleric.

In Senate, April 23, 1874.

dommomucoltl) of Massachusetts.
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Board of Railroad Commissioners
Boston, April 9, 1874. 5

Hon. H. C. Bacon, Chairman of Committee on Railways.

Sir :—We have the honor herewith to return to the Joint
Standing Committee on Railways the petition of the firm of
Scudder, Bartlett & Co., referred to us with a request that
we should hear the case and "report to the Committee as soon
as possible,—-first, whether the railroad company has violated
its charter; and, second, if it has, whether any law exists
which has not been applied; or, in other words, to consider
the whole subject of the petition.”

In compliance with this request, we have given due con-
sideration to the case, have heard the several parties in inter-
est, and now report the following facts and conclusions :

From the documents and evidence submitted at the hear-
ing, it appears that Scudder, Bartlett & Co. were, during the
year 1872, engaged at Boston in the business of dealing in
breadstufls, both for home consumption and for export. In
carrying on this business they acted both as consignees of
grain and breadstuffs shipped to them by others, to be dis-
posed of on account of the shippers, and also as purchasers
on their own account.

The manner in which this business is transacted, so far as
the railroad corporations are concerned, is perfectly well
established. It is carried on under a custom of trade. Con-
signments are made to Eastern merchants, or purchases are
made by them throughout the West, and the merchandise is
shipped to its destination by rail. In the course of trans-
portation it usually passes over the roads of several inde-
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pendent corporations on through bills of lading. No freight
money on account of the carriage is paid in advance, but the
goods are received by the first company, carried by it to the
terminus of its road, and there delivered to the next com-
pany, and so on until they arrive at their destination. Each
company, when it receives the merchandise from a preceding
company, pays to the latter all charges on account of carriage
which have accrued up to that point. The money thus paid
constitutes a lien upon the goods. On goods shipped to Bos-
ton from the West, therefore, the Boston & Albany, as the
last company receiving them before final delivery, pays all
the accrued back charges at Albany. It then brings the goods
to Boston and holds them, whether in the cars or elevator,
subject to the order of the consignee or owner, but deliver-
able only upon payment of freight, which includes all back
charges. This often, therefore, amounts to a very large sum,
the regular transactions of certain firms with the company
aggregating thousands of dollars daily ; much the larger por-
tion of which, however, simply represents a repayment to
the Boston & Albany road of cash advanced by it for charges
incurred in the carriage of goods before they came into its
hands. The daily advances of the Boston & Albany road
at Albany, on these accounts, average from $50,000 to
$lOO,OOO, and its security for repayment consists in the lien
which the company has upon the merchandise before its
delivery.

In settling these daily transactions a great number of very
difficult and complicated questions arise between the produce
dealers and the railroad company. The company constantly
complains of attempts made by shippers to defraud it of its
freights through the practice of " under-billing,” or placing
in the cars amounts in excess of what is stated in the way-
bills. The merchants, on the other hand, with equal frequency
complain that smaller amounts are delivered to them by the
company than the way-bills show to have been shipped.
Questions of excess and shortage have heretofore frequently
been brought to the attention of this Board, and have been
discussed in its annual reports. Hitherto the obvious and
the only radical remedy for the difficulty has not been arrived
at. The common carrier should agree to deliver the exact
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amount specified in the way-bill, neither more nor less.
Where, however, the carriage is effected by numerous com-
panies, operating under the laws of several states, this result
cannot possibly be reached through the action of any one
company, or be brought about through the operation of the
laws of any one state.

In order to encourage the export trade of breadstuff's from
Boston, the Boston & Albany Railroad Company, in 1869,
effected an arrangement under which a rebate of five cents
per hundred pounds on coni, and ten cents per barrel on
flour, was allowed in all cases of the actual shipment of those
articles for export.

Under these circumstances the firm of Soudder, Bartlett &

Co., was, in the month of May, 1872, carrying on a heavy
business in breadstuff's, both for home consumption and for
export, paying as freight to the Boston & Albany road
from $15,000 to $30,000 per month. In pursuance of the
custom of trade which has been stated, this money was pay-
able on the delivery of the goods. If, however, the goods
happened to be delivered before payment of the freight the
lien upon them was lost, and the railroad company had no
security but the individual credit of the consignee, either for
its own freight or the money paid by it for back charges.

In the course of the spring and summer of 1872, through
the inadvertence or carelessness of the employes of the Bos-
ton & Albany road, ’ several consignments of produce had
been delivered to Scudder, Bartlett & Co. in advance of the
payment of freights and charges, and the firm had thus
become indebted to the company on its individual credit.
Subsequently, when the payment of this indebtedness was
demanded, the firm presented, as an offset to the debt, a claim
against the corporation for shortages, running over a long
period of time and covering a great number of items. A
demand was also presented for the allowance of a sum of

money for rebates on export shipments. The corporation at
the time declined to permit any claim for rebate to be treated
as an offset to freight-money due,—it being their rule to col-
lect the freight-money and afterwards to allow the rebate

upon the presentation of certain proof that the grain had
been shipped abroad ; and it promptly disallowed all claims for
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shortages. After some discussion the corporation instituted
a suit against the firm for the arrears of freight, attaching
certain grain belonging to it then in the elevators. These
goods were replevied and the attachment duly dissolved; the
question then passed into the courts for settlement, through
process of law. This disposed of the claim of the railroad
corporation, but further discussion took place between it and
Scudder, Bartlett & Co., in relation to the questions of short-
ages and rebate. A portion of the sum claimed as rebate
was subsequently allowed by the corporation and credited to
the firm, but the corporation alleged that the claim for short-
ages was neither a good claim nor was it made in good faith.
In the course of the controversy the agents of the road pro-
fessed to find cause for doubting the pecuniary responsibility
of Scudder, Bartlett & Co.; and they also alleged that in
conversation a member of the firm announced to the agent of
the road an intention of refusing to pay in future the freights
and charges on their consignments, and of regularly re-
plevying the goods on arrival, giving bonds to abide the
results of lawsuits, but at the same time resorting to a
system of claims in set-off, and thus leaving the corporation
to carry the whole heavy load of cash advances for back
charges on through freights. The member of the firm re-
ferred to as making this threat utterly denies having done so.
A question of veracity exists between him and the general
freight agent of the company.

In the view we have taken of the subject it is wholly imma-
terial whether such a threat was made or not. It is equally
immaterial whether the claim for shortages advanced by the
firm was, as the corporation alleges, "trumped up,” or, as the
firm alleges, made in good faith. The result of the interviews
and correspondence was, that the general freight agent of the
corporation, with a view, as he asserts, to the fair protection
of its reasonable interests and rights,—believing fully that
Scudder, Bartlett & Co. proposed to resort to the vexatious
system of replevin suits, which, he asserts, they distinctly
threatened, and which, it resorted to, could not but have oc-
casioned loss and inconvenience to the road, —solely actuated,
as he maintains, by these considerations, and without any
feeling of malice or ill-will, or any desire to inflict unnecessary
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injury, notified Scudder, Bartlett & Co. on his own responsi-
bility, October 14, 1872, that unless the freight and charges
on the grain then in the elevator and consigned to them
were paid within twenty-four hours, or satisfactory assurances
were given that they should be paid, notice would be for-
warded to the West that no more freight would be received
consigned to Scudder, Bartlett & Co., except on prepayment
of all charges upon the same. On receiving this notice,
Scudder, Bartlett & Co., alleging that the usual time had not
been given them to duly examine all the accounts the pay-
ment of which was thus demanded, did not comply with the
terms thus dictated to them. The general freight agent ac-
cordingly, as he had signified his intention of doing, on the
16th of October, telegraphed a notice that no shipments to
Scudder, Bartlett & Co. would be received by the Boston &

Albany road at Albany, unless all back charges to that point
had been paid, nor unless the freight upon that road was pre-
paid. A copy of this notice was also forwarded to the Corn
Exchange, and the firm and the Corn Exchange were likewise
notified that no rebates would be allowed on corn sold by it
to other parties for export.

This order, never having been revoked, is still in force.
The firm of Scudder, Bartlett & Co. has, however, been dis-
solved, and the order is not construed by the railroad com-
pany or its correspondents to apply to the firm of Bartlett
Brothers & Co., which succeeded to the business. Although
in force, therefore, nominally, the order is practically inop-
erative. The effect of an order of this nature on the firm of
Scudder, Bartlett & Co. was simply ruinous. It at once put
a stop to shipments throughout the West on their account,
breaking up the whole system under which their business A?as

necessarily done, compelling them to use a much larger
amount of capital than they otherwise would have required,
and placing them in a different position from that occupied by
all other firms. The effect of the order upon the credit of
the firm could not but be equally injurious ; they became, as
it were, placarded throughout the West. From e\r ery point
of vieAV the transaction was, therefore, most indefensible. It
Avas a clear case in which the Avhole power of a railroad cor-
poration, representing, in fact, the whole poAver of all the
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united railroad corporations operating throughout the Western
country, was brought into play adversely to the interest of a
single business firm. The order was likewise unprecedented;
the company had never before in its history found occasion to
resort to a measure so extreme. Allowing, therefore, every
palliation for its act which the company can claim,—allowing
that in issuing it the corporation stood clearly and undeniably
upon its legal right,—allowing the most complete absence
of malice on its part,—allowing that the officer who issued the
order was actuated simply by an honest and reasonable desire
to protect the interest of the corporation,—allowing that he
had a firm belief in the intention of Scudder, Bartlett & Co.
to resort to a vexatious system of litigation and replevin suits,
none the less this order was, in our opinion, a flagrant out-
rage. It should have been resorted to only after the fullest
consideration, the amplest notice, and as a last extreme
measure. The corporation was wholly unjustified in having
recourse to it on account of a mere threat of the firm, if such
a threat was indeed really made. It should have waited until
the vexatious system of litigation had been actually com-
menced. It had a perfect security for its freights and ad-
vances in its lien, and it would have been time to resort to
such extreme measures when the value of that lien was im-
paired. Even then, however, an order of the extremely
arbitrary character of that issued should have been issued
only by direction of the highest authority known to the gov-
ernment of the road, after the most careful consideration of
the effect it must inevitably have upon the business of those
against whom it was directed, and after every attempt had
been made to avoid the necessity for it. In the present case
it was issued by a subordinate official on his own respon-
sibility, almost wholly without consultation with his superiors,
without waiting for the firm concerned to have recourse to the
measures which it is alleged they threatened, and it was also
made in a manner most arbitrary and offensive. Had this
Board then been called upon by the firm of Scudder, Bartlett
& Co. to intervene in the matter, we should undoubtedly
have remonstrated in the most vigorous terms against the
issuing of the order or its continuance after it was issued.
We should have directed our remonstrances, however, not to



8 [Apr.REPORT UPON A PETITION.

the general freight-agent of the road, but to the president
and the board of directors ; insisting that the order should be
revoked and the conduct of the officer publicly disavowed and
censured. In a corporation a large minority of whose direct-
ors represent the interest of the State in the road, it seemsto
us most improbable that a remonstrance so presented would
have been disregarded. The case, however, was never
brought to our notice in any way until the present time.

The general question does not seem to admit of discussion.
It is obvious that no railroad corporation should be permitted,
at the will of its subordinates and without responsibility to
any outside authority, to make so arbitrary a use of its power.
Business could not be successfully conducted if merchants
lived under a continued apprehension of being so placarded
all through the United States. The difficulty, however, is
rather theoretical than practical. The case is one which is
unprecedented; it is also one which is most unlikely to occur
again.

Such being the facts in the case, the opinion of this Board
is requested on two points in particular.

First.—Whether the railroad company has violated its
charter. This is a question of law which can only be decided
judicially. Meanwhile we fail to see the ground upon which
such a charge could be sustained. The rule of law is per-
fectly well established, that a railroad corporation as a com-
mon carrier is not called upon to receive goods for carriage
unless the payment for such carriage is made in advance.
The corporation, therefore, in this case would appear to have
acted within its strict legal rights so far as this rule is con-

O O

cerned. If it violated any law, it violated the statute of
1867 (chap. 339) relating to discrimination. The penalty,
however, for a violation of that statute is fixed in it and does
not include a forfeiture of charter. To decree a repeal of a
charter under such circumstances by Act of legislature, under
the general reserved power of alteration, amendment or
repeal, would seem to partake of the nature ot an ex post
facto proceeding, establishing a penalty upon the exercise of
an arbitrary power which had not existed at the time the
power was exercised, and before the exercise of that power
had been pronounced illegal by the courts. Even if the
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exercise of that power was such as to justify the revocation
of the charter under existing laws, the process would seem to
be one of a judicial rather than of a legislative nature. The
petition of Scndder, Bartlett & Co. should therefore rather be
addressed, through the attorney-general, to the courts, than
to the legislature.

The petition further prays, however, that the statute of
1867, chap. 339, which is alleged to have been violated by
the act of the corporation, should be reenacted in a more
stringent form, including in it a penalty sufficient to deter
any corporation from measures of the same arbitrary char-
acter in future. This involves the second point to which the
attention of the Board is more particularly called by the com-
mittee. A suit, however, is now pending before the courts
in relation to this transaction, which will decide the legal

' O

force of the statute referred to and the rights of parties under
it. Prior to the decision of that suit it is difficult to say what
the effect of the existing law is. It therefore appears to this
Board that the course which should now be pursued is quite
obvious.

The remedy for the difficulty complained of will be appar-
ent as soon as a judicial construction has been given to the
Act of 1867. If it should then appear that the existing law
does not cover the case, it will not probably be difficult, in
the light of the decision, to frame a law that will cover it;
should the existing law, on the other hand, be found sufficient,
the question will reduce itself simply to one of process and
penalty. The process should be made quick and the penalty
be made heavy. It would not, therefore, be difficult to draft
a form of law which would meet these requirements,'provided
the statute of 1867 is otherwise effective. It might be made
the duty of this Board, in case of the arbitrary and illegal
exercise by a corporation of its power, to immediately ex-
amine into the facts, and upon such examination at once apply
to the courts, through the attorney-general, for the necessary
process to compel the restoration of the injured party to his
lights. To obtain this result, the courts should bo clothed
with full equity powers to act in the premises. This would
afford a summary process to prevent a continuance of the
wrong. There would only remain the question of the remedy

2
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for the injury which had been sustained. This could be pro-
vided for by a simple statute enacting that the corporation
convicted of such arbitrary and illegal act should be liable to
the parties injured for the entire damage sustained by them,
whether in their business or their credit, to bo assessed by a
jury. A further penalty, if necessary, might be imposed, of a
criminal character, subjecting the corporation, upon conviction,
to the payment of an additional sum in the nature of a fine.
We have not, however, deemed it necessary at this time to
submit to the committee any draft of a bill embodying the
measures indicated. For the present, and while the statute
of 1867 is undergoing judicial construction, it would seem
more expedient not to proceed to further legislation. There
would, indeed, seem to be no immediate occasion for so doing
on any ground. As we have already stated, this proceeding
on the part of the Boston & Albany road was not only un-
precedented, but one which is extremely unlikely to again
occur;—the firm of Bartlett, Brothers & Co. is now at per-
fect liberty to use the Boston & Albany Railroad upon the
same terms as all the other business firms,—in everything but
the form the obnoxious order lias been revoked; and, finally,
the whole subject is one of a most delicate character, in rela-
tion to which all legislation should be extremely well con-
sidered.

We would, therefore, respectfully suggest that the petition
of Scudder, Bartlett & Co., together with all the papers rela-
tive to it, including the present report, be placed upon the
files of the legislature and referred to the next General
Court.

CHARLES F. ADAMS, Jr.,
ALBERT D. BRIGGS,
FRANCIS M. JOHNSON,

Railroad Commissioners.






