
HOUSE No. 395.

House of Representatives, May 19, 1874.

The Committee on the Hoosac Tunnel and Troy & Green-
field Railroad, to whom was referred the petition of the Ver-
mont & Massachusetts Railroad Company for compensation
for buildings erected on the line of the Troy & Greenfield
Railroad Company, and for other claims, have heard the peti-
tioners, represented by their counsel, Hon. W. W. Warren.
The Boston & Fitchburg Railroad Company have succeeded
to the rights of the petitioners. Said claims are embraced in
their schedules, marked "A,” "13” and "C,” to which refer-
ence is made.

In 1872 the passenger station at Shelburne Falls was
destroyed by fire, and the engine-house at Hoosac Tunnel was
blown down by a hurricane. Both of these structures were
rebuilt by the Vermont & Massachusetts Railroad Company,
lessees of the Troy & Greenfield Railroad. The said lessees
also rebuilt a bank wall east of Zoar Station, which became
necessary by reason of its original defective construction.
These claims are embraced in the first, second and last items
of Schedule A.

The Committee are of opinion the Commonwealth is bound,
under the lease of the Troy & Greenfield Railroad, to restore
these structures or to reimburse the petitioners for the cost of
rebuilding. The other items in said schedule the Committee
have disallowed.

Commonwealth of iHassadjusette.
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The claims set out in Schedule B, in the opinion of the
Committee, the Commonwealth is under no obligation to pay.

Whether it would be wise and prudent for the Common-
wealth, under some circumstances, to buy and pay for the
property described in this schedule the Committee has not
thought it necessary to determine, being of opinion that the
present unsettled purpose of the Commonwealth with refer-
ence to the disposition of the Hoosac Tunnel and the Troy
& Greenfield Railroad renders it inexpedient at the present
time to make any recommendation with reference to these
matters.

Upon the matters embraced in Schedule C, the Committee
report that, by evidence and observation, they were satisfied
that very considerable repairs are now necessary to the road-
bed and track of the Troy & Greenfield Railroad east of
the Tunnel, in order to render it safe and convenient for travel,
which, according to the terms of the lease, it is claimed by
the petitioners the State is under obligation to make. Without
deciding the legal construction of the law upon the question,
the Committee recommend that the lessees be authorized to
expend such sums, not exceeding the rent to accrue by their
lease between April 1, 1874, and October 1, 1874, upon the
repair of the road-bed and track of the Troy & Greenfield
Railroad, east of the Tunnel, as they may see fit, and such
sums so expended shall, upon satisfactory proof thereof fur-
nished to the governor and council, be accepted so far as the
same may be sufficient in payment of the rent so reserved.

The Committee append hereto the statement of the grounds
upon which the petitioners base their claims.

The Committee recommend the adoption of the accompany-
ing Resolves.

For the Committee,

BROWNELL GRANGER.
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reSOLvES

For the payment of certain Constructions and Repairs on
the Troy and Greenfield Railroad.

Resolved, That the governor and council be and they
hereby are authorized to pay to the Vermont and Massachu-
setts Railroad Company, their successors or assigns, such
sums as may be shown by said railroad company to have
been reasonably and properly expended by said company in
the construction and rebuilding of a passenger station at
Shelburne Falls, an engine-house at Hoosac Tunnel and a
bank wall east of Zoar Station, not to exceed in all the sum
of thirty-three hundred and seventy-eight dollars ($3,378).
And such sum, not to exceed thirty-three hundred and
seventy-eight dollars, is hereby appropriated to be paid
out of the treasury of the Commonwealth for the purpose
aforesaid.

Resolved, further, That the Boston and Fitchburg Railroad
Company be authorized to expend such sum, not to exceed in
the aggregate the rent to accrue between April one, eighteen
hundred and seventy-four, and October one, eighteen hundred
and seventy-four, under the lease to them of the Troy and
Greenfield Railroad, dated October eight, eighteen hundred
and sixty-six, and that upon satisfactory proof thereof to the
governor and council the same be accepted as payment pro
tanto for the rent so reserved.

Commonruealtl) of iilassacljusetts.

In the Year One Thousand Eight Hundred and Seventy-Four.
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Statements of Matters properly before the Committee on the
Hoosac Tunnel and Troy & Greenfield Railroad, and in
which the Fitchburg and Vermont & Massachusetts Rail-
roads are immediately interested.

Referred to the Committee,—
1. Such portions of the message of the Governor, etc.

(Compare the message, pp. 37-40; also p. 48.)
2. Report of Mr. Philbrick.
3. Petition of Vermont and Massachusetts Railroad.
4. Report of the Joint Standing Committee on the Troy

and Greenfield Railroad and Hoosac Tunnel of
1873.

There are three classes of claims which the Fitchburg Rail-
road, for itself and as the representative of the Vermont &

Massachusetts Railroad, makes upon the Commonwealth.
First. For compensation for expenditures made by the

corporations to replace property of the State destroyed.
(Schedule A.)

Second. For a fair price for certain buildings and sidings,
built by the corporations and necessary for the operation of
the railway. These the State is not legally bound to buy;
but, unless it does buy them, will be obliged, when it comes
into the possession of the railway, to supply itself with
equivalent buildings and sidings at increased cost. Conse-
quently, we claim that it is for the interest of the State to
purchase these buildings and sidings at a fair valuation ; and
if the State intends to purchase them, it should in fairness
elect to do so at once, before the termination of the lease.
(Schedule B.)

Third. For compensation for work to be done and new
materials to be furnished for a substantial reconstruction of a
considerable portion of the Troy and Greenfield track.
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This claim requires explanation, and depends for its valid-
ity upon the decision which the legislature may reach in
regard to the future of the Tunnel.

If the State shall elect to take immediate possession of the
railway, and proceed at once in the work of reconstruction,
which Mr. Philbrick declares to be necessary, and the need
of which the inspection of the Committee has also demon-
strated, then this claim may be abandoned.

But if, on the other hand, the State desires the Fitchburg
Railroad to continue to operate the road through the coming
summer and winter, and such portion of next year as may
elapse prior to the completion of the Tunnel, then it will be
necessary to make forthwith a portion of the expenditures
for the reconstruction of the railway, which Mr. Philbrick
describes in his report.

For a memorandum of the cost of these immediately neces-
sary constructions, see Schedule C.

Bat these constructions are not within the scope of any
duty or obligation imposed upon the corporation by its lease
from the State.

On the contrary, they are made necessary by original bad
construction, and in fact by a failure on the part of the State
to perform its part of the covenants contained in that lease;
and on the other hand, the benefit of the work, if done by
the corporation, will enure almost entirely to the State, after
the termination of the lease.

The failure of the State to perform its covenant is twofold.
The Commonwealth covenanted "to build said railroad in a

substantial manner, corresponding with the average of well-
built railroads in New England, and to put it in complete
condition to operate.” (See Lease dated October 8, 1866,
printed with Report of Joint Special Committee on Tunnel
Line of Railroad, Senate Doc. No. 112, p. 115.)

Pursuant to agreement, the Commonwealth proceeded to
put the road into the agreed condition (as was supposed),
and on December 30, 1867, the Vermont & Massachusetts
commenced to operate the road.

But another part of the agreement (p. 16 of Senate Doc.
No. 112) provided "that the Commonwealth should proceed
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with all reasonable and practicable despatch in constructing
the Hoosac Tunnel, and that in case of the suspension of
■work thereon, brought about by action of the legislature, or
other competent authority, this agreement may be vacated at
the option of either party, upon written notice given by either
party thereto to the other.”

If the road had been constructed in accordance -with the
agreement first stated, and the work were prosecuted in ac-
cordance with the second agreement above quoted, then
there can be no question that, except in the event of a catas-
trophe like the freshet of 18GD, the road would have required
no considerable renewal of materials during the term of the
lease.

By the terms of the Shauly contract, the work on the Tun-
nel was to have been completed March 1, 1874 (with a
possible lee-way until September).

It now appears however that " the sleepers are very much
decayed, especially on the eastern half, below Shelburne
Falls, and the rails are all worn out, except for such short
distances as it has been found absolutely necessary to replace
them with new iron, for the sake of safety, proving their
wretched quality when new; while the embankments, never
finished at a liberal width or with suitable materials, have
been continually slipping away since first built.” (Phil brick’s
Report, p. 8.)

One fact which explains the decay of the sleepers is not
stated by Mr. Philbrick, and has recently come to our knowl-
edge. The sleepers were many of them of red oak, and had
been left upon the ground some four years before they were
put into the road-bed. Then they were decayed on the ex-
posed surface, and were put into the road with the rotten
side down, and were of course entirely insufficient to last
during the term of the lease.

It further appears that by reason of the necessity of arch-
ing over the Tunnel, that will not be ready for use until some
time in the summer of 1875. And this delay in completing
the work is attributable either to the failure of the agents of
the Commonwealth to seasonably discover the requirements
of the Tunnel, or if these requirements were known, then to
the neglect of the Commonwealth to provide for them.
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And it follows that the work which must be done this sum-
mer is made necessary by the default of the State in these
two respects, —first, original defective construction; secondly,
tardy completion of the work.

It may be suggested that when the Vermont & Massa-
chusetts (for the two corporations) accepted the road pur-
suant to the terms of the lease, they bound themselves to
keep it in repair, and took the risk of improper construction,
waiving all right afterwards to object.

To this it would be a sufficient answer, that the defective
construction was at the time concealed, and was not found
out by the corporations until time revealed the rottenness of
the sleepers and the poor quality of the rails.

A second and complete answer is to be found in the express
provision of the lease, which excepts from the covenant of
the lessees to keep the road in repair, " ordinary wear and
tear, and all subsidence and damages arising from the defec-
tive and insufficient construction of the road, which shall be
repaired by the Commonwealth.”

The State recognized this obligation after the great freshet,
and as it now admits the defective and insufficient construc-
tion of the ties and rails, it cannot properly refuse to make
the repairs of them, as well as of the embankments.

The corporation wishes to do all it can to cany out the pur-
poses of the State, and it is entirely willing to operate the
road, provided it can do it with safety to itself and to the
public; but it considers the proposition unquestionable, that
under the terms of the lease the State has assumed the risk of
all loss and damage which may result from the defective con-
struction, insufficient repair, and unsafe condition of the road.

The position, then, of the Fitchburg Railroad on this branch
of its claims is simply this : the State may have the alterna-
tive, either to take into its own hands, by such form of enact-
ment as the legislature deem wise, the Troy and Greenfield
road, and finish it; or it may, if it deems best, leave the road
in the hands of the Fitchburg Railroad Company to be oper-
ated until the completion of the Tunnel.

But on this latter alternative, it will be absolutely neces-
sary for the State to provide the corporation with the means
for putting the railroad in a safe condition for operation.
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This may be done by an appropriation sufficient to defray the
expenditures in Schedule C.

But if nothing is done by the State to improve the present
condition of the road and render it more safe, it is certainly
the duty of the Fitchburg Railroad Company to carefully con-
sider and decide whether it can, consistently with a due regard
to human life and its own possible liability as a common car-
rier, continue to run the road any longer.

The Vermont & Massachusetts Railroad and the Fitchburg
Railroad companies, have already lost in operating the road
under the lease, $200,000, exclusive of the amount paid to
maintain the stages over the mountains ; and we think that if
the State desires the Fitchburg Railroad Company to con-
tinue to operate the road after the time when the Hoosac Tun-
nel should properly have been completed, the company ought
not to be asked to pay any rent after that time.

In view of the situation of things, it needs no argument to
prove that the matters embraced in this statement should be
acted upon by the present legislature.

Schedule A.
1872.

Sept. 30. Amount expended in re-
building passenger station at Shel-
burne Falls on Troy & Greenfield
Railroad (the old station having
been struck by lightning and burned
to the ground July 4, 1872), . $2,048 00

Aug. 13. Credit. By cash received
of Tremont Insurance Company for
insurance on said passenger station, 1,000 00

51,048 00

Sept. 30. Amount expended in rebuilding en-
gine-house at Hoosac Tunnel on Troy & Green-
field Railroad (the old engine-house having been
destroyed by a hurricane), .... 1,947 69

Amount carried forward, . •
• $2,995 69
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Amount brought forward, . . . $2,995 69
1872.

July. Amount paid Mr. Omsbee for carpenter’s
work, putting up office in freight depot,
Shelburne Falls, . . . . 44 20

Trackman’s labor on same, reported by
roadmaster, .

. . .
. 17 00

Aug. Amount paid Mr. Omsbee for carpenter’s
work, per August pay-roll, . . 50 00

Sept. Amount paid Mr. Omsbee for carpenter’s
work, per September pay-roll, .

. 23 00

1873.
Oct. Rebuilding bank wall east of Zoar station, 381 99

$3,511 88

Schedule B.

House, hotel, and other buildings at Hoosac
Tunnel, $17,566 35

Iron, &c., in sidings,—
28,037 lbs. at West Deerfield, . 751 feet,"
16,875 “ at Bardwell’s Ferry, . 452 “

32,443 “ at Shelburne Falls, . 869 “

11,648 “ at Crittenden’s, . . 312 “ )> 4,019 87
27,589 “ at Zoar, .

. .739 “

22,400 “ at Hoosac Tunnel, . 600 “

21,803 “ at Marble Quarry, . 584 “

$21,586 22

Schedule C.
New sleepers, .......$25,000 00
Rails and grading, ......25,000 00

$50,000 00
2








