
HOUSE No. 64.

House of Representatives, February 12, 1877.

The Committee on Elections, to whom was referred the
petition of Abel G. Haynes, for the seat in this house now
occupied by John Hillis, having considered the same, submit
the following

REPOET;

The district in question is the Twenty-Seventh Middlesex,
comprising four towns; viz., Maynard, Wayland, Sudbury
and Weston.

The contestant relied chiefly on the fact, which he proved
to the satisfaction of the Committee, that the clerks of the
several towns comprising the district did not meet, as required
by law, to compare the vote of the several towns and to issue
the certificate of election (stat. 1874, chap. 376, sects. 25 to
29). These sections provide that the vote for representative
in each town shall be recorded in open town meeting, and a
transcript of such record shall be delivered forthwith to the
clerk. On the noon of the day following the election the
clerks shall meet at a place designated, to examine and com-
pare such transcripts, ascertain who has been elected, and
make out certificates of election.

In this district, the clerks paid no attention whatever to
these plain provisions of law. They not only did not meet
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at the required time ; they have never met at all. The des-
ignated place of meeting was in Wayland. It appeared that
the Sudbury clerk came over at the proper time, and met the
Wayland clerk ; and, as the others did not appear, they signed
a certificate in blank and separated, the Wayland clerk keep-
ing the blank. A few days after, the Weston clerk came and
signed the blank and left his transcript. Last of all came the
Maynard clerk, and he and the Wayland clerk filled up the
certificate from the returns of the several clerks, which they
had left for the purpose. The whole proceedings were in
violation of the terms of the statute, and indicated a degree
of negligence on the part of some of the clerks that the Com-
mittee think cannot be too severely censured.

The necessity for the observance of these provisions, and
the consequence of a failure therein, were ably and ex-
haustively discussed in the case of Stimpson vs. Breed
(House Doc. No. 30, 1876), the facts of which were similar
to those of the present case; and the Committee see no
ground to question the correctness of the conclusions arrived
at therein : to wit, that the return and certificate made under
the circumstances above stated, in direct disregard of the
provisions of a peremptory statute, are invalid and must be
set aside.

The certificate under which the sitting member holds his
seat thus being void, the Committee deemed it their duty, it
appearing that the election itself was regularly conducted in
all respects, to ascertain who was elected, so that the district
might neither be deprived of its representation, nor be
obliged to hold another election in consequence of a mere
failure of duty on the part of the town clerks. To avoid the
certificate is not necessarily to avoid the election. The votes
are properly cast, regularly counted by sworn officers, and
the result recorded in open town meeting; and no subsequent
omissions could affect the regularity of these proceedings.
In this view, also, they were sustained by the authority of
Stimpson vs. Breed uh. sup.

Having decided to ascertain the result of the election,
O

independently of the certificate, the Committee discussed
somewhat the way in which this should properly be done.
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In the case of Stimpson vs. Breed, above referred to, the
ballots were sent for, and counted over by the Committee hav-
ing the case in charge. But as the ballots have been counted
once, by some officers, charged with that duty, and the result
made matter of record in open town meeting, your Commit-
tee are unable to see why they are not authorized to ascertain
—presuming that the town officers have done their duty in
respect of the counting and recording, there being no evi-
dence to the contrary,—the result of the election by exami-
nation and comparison of these records. The clerks, if they
had met, would have proceeded in that manner, and your
Committee are unable to see why they may not use the records
as evidence, to the same effect as the board of clerks could
have done. When the statute makes the returns sufficient
evidence for the clerks, from which to ascertain the result of
the election, why may not your Committee, supplying the
omissions, and doing the duty of the clerks, receive and act
upon the same evidence ?

In this case, however, it did not become necessary to decide
this point; for, in respect of three of the towns, no notice
was served upon the clerks to prevent them from destroying
the ballots, as bj- law they are required to do at the end of
sixty days, if not notified to the contrary (1876, chap. 188) ;

and it was not disputed that the record of the votes in these
towns was as follows ;

Hillis. Haynes.
Maynard, 88 202
Sudbury, 11l 117
Weston, 130 79

In respect to the remaining town, Wayland,
the Committee, having the ballots before them,
decided, upon other grounds, to recount them,
which they did, with the following result:—

Wayland, 232 148

Total vote of the district,
. . . 561 346
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It thus appears that Mr. Hillis, the sitting member, was
elected by a plurality of 15.

The Committee, therefore, recommend that the petitioner
have leave to withdraw ; and they submit the accompanying
Resolution.

For the Committee,

HOSEA M. KNOWLTON.
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RESOLUTION

Concerning the Seat of Representative from the Twenty-
Seventh Middlesex District.

Resolved, That whereas it appeared that at the election for
representative held in the twenty-seventh Middlesex district,
on 1 the seventh day of November, in the year of our Lord
eighteen hundred and seventy-six, John Hillis, of Maynard,
received the highest number of votes, it is hereby declaimed
that said John Hillis was duly elected, and is entitled to the
seat now occupied by him in this house.

(Eommomocaltl) of iftassacljusctts.

In the Year One Thousand Eight Hundred and Seventy-Seven.




