
HOUSE No. 2GB.

House of Refeesentatives, March 30, 1877.

The Committee on the Judiciary, to whom was referred the
petition of Ezra Farnsworth and others for incorporation as
the Fidelity Assurance Company, and other petitions in aid
of the same, have had the matter under consideration and
submit a special report thereon, prepared by the late Chair-
man of the Committee. They also report the accompanying
Bill.

For the Committee,

C. H. HILL.
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The Committee on the Judiciary, to whom was referred
the petition of Ezra Farnsworth and others, and the several
petitions in aid thereof, respectfully report that they have
attended to the same, and ask leave to state some of the
grounds upon which they have reported the bill which is
herewith offered.

In view of the immense number of public and private
trusts which individuals are called upon to perform, involv-
ing the care, custody, and investment of moneys and per-
sonal securities and property, to secure the faithful perform-
ance whereof the persons so charged with said trusts are
required to furnish safe and adequate sureties, and of the
growing difficulty and embarrassment which are found by
many deserving men in the way of furnishing these, there
has been a strongly prevailing sentiment among the business
men of the Commonwealth that some measure is highly de-
sirable by which the necessity of such a suretyship can more
easily be met, and, at the same time, some provision made,
whereby those who assume it can protect themselves from
what, at times, has been found a serious or ruinous loss, by
dividing the risk thereby created, among a sufficient number
of guarantors against such loss as to make the same, if it
happens, fall less heavily than when borne by one or a few.

This is pretty clearly indicated by the number and charac-
ter of the petitioners whose names are borne upon the peti-
tions which have been referred to the Committee. The
whole number of these exceeds one hundred, and includes
the representatives of thirty-one banks, together with the
city officers of the city of Boston.

In their petitions they express the belief " that great good
will result to the business community by the enactment of laws
looking to the substitution of the guaranty of responsible
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corporations properly organized and managed, for the exist-
ing system of suretyship by private individuals.”

The mode by which the accompanying bill contemplates
the attainment of such a desirable end is both simple and
efficient. It contemplates and provides, in the first place,
the creation of a corporation with an adequate ascertained
capital, actually paid in, and to be kept entire and unim-
paired, and a further sum of an equal amount to constitute a
reserve fund, to be raised out of the profits of the business
in which it shall engage, the whole of which shall continue
pledged for the fulfilment of whatever engagements such cor-
poration may enter into. And as a further guard and assur-
ance that said capital and reserve fund shall be kept good,
and the condition of the company, at any and all times be
made known to the public, said corporation is to make the
returns which now are or hereafter may be required by law
of trust and insurance companies in the Commonwealth, and
shall be subject, from time to time, to the inspection of the
insurance and tax commissioners, and hold its powers subject
to the general law by which its charter may, at any time, be
amended and repealed.

In the next place, it provides that the company thus
created and limited should have the power and authority to
act in the matter of suretyship for the faithful performance of
trusts like any individual, thereby binding and pledging its
capital and resources for the performance of the obligations it
may assume. And it authorizes public officers, to whom, by
law, bonds with sureties are to be made, to accept said com-
pany as surety therein, if such officers shall be satisfied that
the same is safe and sufficient.

It moreover limits the several risks which said company
shall assume to such sums as will, under any ordinary chances,
render its suretyship safe and sufficient;

For doing this, it provides that the company may charge a
reasonable premium for the risks it thereby assumes, having
reference to the mutual benefit and advantage to the parties
in interest. What this premium, in any case, may be, must,
of course, depend somewhat upon the circumstances of each
case as it arises. But, like the rates of insurance charged by
marine, fire and life insurance companies, the matter must
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soon adjust itself by the application of practical experience
and the adaptation of the laws of trade to the business.

The scheme, as will be perceived, is based upon the famil-
iar idea of insurance companies, whereby losses, otherwise
onerous or ruinous ifborne by a single individual, arc divided
and shared so as to be easil}' and lightly borne by a large
number of contributors.

The insurers, on the other hand, by the small proportion of
the houses In the country which burn to the wholenumber that
are exposed torisk, or the men whobecome bankrupt compared
with those who pay their debts, are able to safely assume and
charge for a large number of risks, and by not being obliged
to pay any losses thereon, are able to make good the losses
they do sustain without endangering their capital. They can,
by thus assuming many risks, do it far cheaper than an indi-
vidual who lends his name as a surety in single cases. If
prudently and carefully managed, therefore, such companies
may do a living business upon very moderate rates of charge.

It can be no serious objection to this scheme, that it has
never been practically applied, in this form, within this Com-
monwealth. If, as is believed to be the case, the condition
of the country and its business has developed a new want,
there is no reason why, if it is a fair and reasonable one, that
it should not bo supplied, if it can consistently be done. The
history of the legislation of Massachusetts is full of examples
of similar wants being supplied by apt and suitable legisla-
tion. It keeps pace with the business wants of the commu-
nity. Mon are now alive who are older than the oldest
insurance company in Massachusetts, and now there are in
operation in the State, including foreign and domestic, more
than two hundred and fifty such companies, covering almost
every class of risks to which life and property are subject.

If new in Massachusetts, the scheme is not a new one in
other localities. Seven similar companies are now in suc-
cessful operation in England and Scotland, which have been
incorporated within a period of thirty-seven years. And two
such companies are in operation in the Dominion of Canada.
As bearing upon the question of what has been found to bo
the practical working of the system in England, the Commit-
tee were shown a very recent letter from Mr. Walford, a dis-
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tinguished English actuary, well-known in this vicinity, in
which he says: "Here it has been found of such immense
advantage that it has become a part of our commercial, not
to say our social system.” " One of the greatest advantages of
the system is that it really conduces to honesty.”

They were further shown letters from five of the judges of
probate of the Commonwealth, commending such a scheme
as lies at the foundation of the bill. From one of these
writers, whose experience is not surpassed by any in the
State, the Committee derived the following testimony;—

“ Having at different times, for several years past, given consid-
erable attention to the question of the safety and usefulness of
fidelity insurance companies, I feel quite sure that such companies
would be a benefit to the public. Nearly twenty years’ experience
in the probate court has made me pretty familiar with the subject
of bonds, and what importance sureties attach to their obligations,
and how little watch they keep of the doings of their principals as
a general rule; and how little principals, who have once given a
bond, attend to the duty of furnishing new sureties in case of the
death or insolvency of the old ones. I beg to suggest two ways in
which such companies would benefit the public in this department
of the law : First, The company having incurred the obligation to
insure, the fidelity of the surety would, for its own safety, insist on
the prompt and faithful performance by the principal of his duty.
If this should be the effect, it would bo an immense gain in the
speedy settlement of estates. The great benefit to be derived from
this result is too plain for remark.”

The application of the principles herein suggested to other
offices and places of trust is too obvious to need remark.
And it may bo added, as an obvious inference, that should
this company' prove a success, other similar companies would,
ere long, bo organized, whereby the natural and inevitable
competition in business would reduce the rates at which it
would be done to the lowest at which it could be carried on.

For these and other reasons, which space forbids thorn to
enumerate, the Committee submit the accompanying bill in
the belict that its passage would greatly subserve the inter-
ests of the people ot the Commonwealth.

For the Committee,

, EMOIiY WASIIBUEN.
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In the Year One Thousand Eight Hundred and Seventy-Seven.

AN ACT

To incorporate the Fidelity Assurance Company of
Massachusetts.

Be it enacted by the Senate and House of Repre-
sentatives, in General Court assembled, and by the
authority of the same, as follows:

1 Sect. 1. Ezra Farnsworth, Francis A. Os-
-2 born, Samuel B. Rindge, J. Gardner White, Frank
3 Goodwin, Charles J. Whitmore, William S. Eaton,
4 James P. Melledge, William I. Parker, and Samuel
5 Batchelder, Jr., their associates and successors, are
6 made a corporation, by the name of the Fidelity
7 Assurance Company of Massachusetts, for the
8 purposes hereinafter set forth : to have its place
9 of business in the city of Boston, and to be subject

10 to the provisions of all general laws which now are
11 or hereafter may be in force in relations to like
12 corporations.

1 Sect. 2. The capital stock of said company
2 shall be five hundred thousand dollars; and may
3 be increased to one million dollars by a vote of the
4 stockholders.

(Hommomucalth of itlassacbusctts.
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1 Sect. 3. The said company is hereby author-
-2 ized and empowered to act, within the limits of
3 this Commonwealth, and under the jurisdiction of
4 the courts thereof, as surety upon the official bond
5 of any person to the United States; to any county,
6 city or town ; to any judge of probate, or other
7 court or magistrate ; to any corporation or associa-
-8 tion, public or private; and upon a bond to any
9 person or persons conditioned upon the perform-

-10 ance of any trust. Also, to indemnify against loss
11 any person or persons who are responsible, as
12 surety or sureties, upon a written instrument or
13 otherwise, for the faithful performance, by others,
14 of any trust, office or duty. And in any case
15 where, by law or otherwise, two sureties are re-
-16 quired upon any obligation which this company is
17 hereby authorized to assure, this company may act
18 as sole surety, if so accepted and approved by the
19 court or magistrate named as the obligee in the
20 bond.

1 Sect. 4. The amount of the responsibility in-
-2 currcd by said company in behalf of any one per-
-3 son, partnership, or company, shall not exceed the
4 amount of ten per centum upon its paid-in capital;
5 and in the case of bonds of trustees and guardians
6 fded in any probate court of this Commonwealth
7 shall not exceed, on any one bond, five per centum
8 of the net assets of the company; nor, in the case
9 of bonds by executors or administrators shall it

10 exceed the sum of fifteen thousand dollars.

1 Sect. 5. After deducting from the earnings of
2 the company (no part of the premiums received
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3 on risks not terminated being considered earnings),
4 and from the income of its invested funds, such an
5 amount as shall have been required for the costs
6 of management, and for such dividends, not ex-
-7 ceeding six per centum per annum on the capital
8 stock as the directors may determine upon, the
9 residue shall be annually set apart for the purpose

10 of constituting a reserved fund for the payment of
11 losses, until the said reserved fund shall equal the
12 amount of the capital stock paid in; and in case
13 the reserved fund shall ever be impaired, it shall
14 be made up to the full amount in the manner
15 originally provided; and the said capital stock
16 shall in no case be impaired or diminished until
17 said reserved fund shall have been exhausted:
18 provided, that whenever the said reserved fund
19 shall equal the amount of the capital stock paid in,
20 the earnings of the company, over and above the
21 aforesaid dividends of six per centum per annum,
22 and the contributions required to keep the said
23 reserved fund entire, may thereafter be divided
24 among the stockholders in the same manner as is
25 provided for joint-stock insurance companies; and
26 'provided, cdso, that in closing up the affairs of the
27 said company the amount then standing to the
28 credit of the said reserved fund shall be divided
29 among the stockholders, in proportion to their
30 respective shares.

1 Sect. 6. The said company shall make all
2 such returns as are now or may be required by
3 law of other like corporations, and shall be subject
4 to all the provisions of law regarding insurance
5 companies having a specific capital, so far as
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6 applicable to this company. And in case donbts
7 should arise as to what are " like corporations,” or
8 what are ’'the provisions of law applicable to this
9 company,” within the meaning of this act, it is

10 hereby enacted and declared that the decision of
11 the commissioner of corporations, the savings bank
12 commissioner and the insurance commissioner, or

13 of the major part of them, shall determine such
14 doubts ; and the said company shall pay such
15 taxes as may be prescribed by the tax commis-
-16 siouer, who shall be governed by the standard
17 of the highest taxes imposed upon any corpora-
-18 tions having analogous powers or purposes.

1 Sect. 7. The books and investments of said
2 company shall be open to the inspection of the
3 insurance commissioner, and of the tax com-
-4 missioner of the Commonwealth ; also, to the in-
-5 spection of the stockholders, subject to such limit-
C ations as may be prescribed by the by-laws of the
7 company. Every stockholder shall be furnished
8 with a copy of the charter and by-laws of the
9 company.

1 Sect. 8. Any member of this company who
2 shall be desirous of selling any of his shares ; the
3 executor or administrator ofany member deceased,
4 and the grantee or assignee of any shares sold
5 on execution, shall cause such their shares rcspec-
-0 tively to be appraised by the directors, which it
7 shall be their duty to do on request, and shall
8 thereupon offer the same to them for the use of
9 the company, at such appraised value; and if

10 said directors shall choose to take such shares for
2



11 the use of the company, such member, executor,
12 administrator, or assignee shall, upon the payment
13 or tender to him of such appraised value thereof,
14 and the dividends due thereon, transfer and assign
15 such share or shares to said company: provided,
16 however , the said directors shall not be obliged to
IT take such shares at the appraised value aforesaid,
18 unless they shall think it for the interest of the com-
-19 pany; and if they shall not, within twenty days after
20 such shares are offered to them in writing, take the
21 same, and pay such member, executor, adminis-
-22 trator, or assignee therefor, the price at which the
23 same shall have been appraised, such member,
24 executor, administrator or assignee shall be at
25 liberty to sell and dispose of the same shares to
26 any person whomsoever.

1 Sect. 9. This act shall take effect upon its
2 passage.
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