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RULING OF THE CHAIR,
ON A POINT OF ORDER RAISED APRIL 25, 1877, AS TO MATTERS

“REFERRED TO THE NEXT GENERAL COURT.”

Mr. Bragg, of Chicopee, moved to take from the files of
last year a Resolve relative to compensation of members of
the Legislature, introduced on leave at the session of 1876,
and then referred under the 20th Joint Rule of that year, to
the next General Court; and further moved to refer the same
to the Committee on the Pay Roll.

The Chair said that Rule 45 forbids the introduction of a
bill or Resolve, except in certain specified ways ; that unless
the motion of Mr. Bragg were to be regarded as a motion for
special leave to introduce the Resolve referred to, it would be
obnoxious to Rule 45 ; and that, on the other hand, if it were
so regarded, it came under the 20th Joint Rule as a "subject
of legislation proposed or introduced after the first day of
March,” and must therefore " be referred to the next General
Court.” The House refused to suspend the 20th Joint Rule,
four-fifths not voting in the affirmative.

Subsequently, Mr. Osgood, of Salem, raised the point of
order, that the Resolve having been referred to this General
Court by the the General Court of 1876, it did not come
within the 20th Joint Rule.

Cornmnmucaltl) of illasscuijusdts.
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Decision of the Chair.
As this is a matter which pecuniarily affects every member

of this body, I should much prefer to submit it to the House.
But it is the duty of the Chair to decide questions of order,
and I must decide this one, leaving it to any member, who
desires to do so, to appeal from my decision to the House at
large.

This is a Resolve to add one hundred dollars to the pay of
each member of the Legislature. It is a subject which is in-
troduced into the Legislature on this 25th day of April, 1877,
for the first time, fifty-six days since the first of March, when
Joint Rule 20 became fully operative. Until this day, no
member of either branch has formally suggested or presented
it. But it is said that it was referred to this General Court by
the General Court of 1876. But each annual General Court is

*

an independent body in itself, beginning its existence by the
vital force of the tenth article of amendment to the constitution
on the first Wednesday of January every year, and " dissolved
on the day next preceding the first Wednesday of January.”
Mark the force of the word dissolved, a word which means
decomposition, so that Blackstone says, " A dissolution is the
civil death of a parliament.”

Now, if the General Court of 1876, by referring this Re-
solve to the next General Court, introduced it into this Gen-
eral Court, when did that introduction occur ? Certainly not
when this Resolve was so referred, for at that time this Gen-
eral Court did not exist; certainly it has not been so intro-
duced or presented at any time since this session began, for
no member has suggested it, until to-day; and the motion of
Mr. Bragg, on which we are now passing, by its own terms
in asking to take the Resolve from the files of last year, re-
cognizes the fact that it is not and never yet has been in the
possession of this session, any more than if it were now slum-
bering among the dusty files of 1799 or of 1825. If it is
in the possession of this session, where is the record which
the clerk of this session has made of it?

No analogy exists between this body and the supreme or
superior court, which is never dissolved, but simply adjourns
from term to term, and the clerk of which keeps docket of
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every continued action, and is himself a continuing officer,
not elected each term. When the General Court of 1876
referred this Resolve to us, it did nothing more, of course,
than it had power to do; its action was limited by its author-
ity ; and what authority or power had the General Court of
1876, any more than the city council of Boston or of Cam-
bridge, to mould our order of business, to lay out our work,
to define our legislation, to introduce matters for our con-
sideration ? If all the matters which that court had not time
or inclination to consider, and which it, as a matter of courtesy
or of wise disposition, referred to us, are now before us,
beyond any power on our part to prohibit their introduction,
because they are already introduced whether we will or no,
then what safeguard have we against entertaining the whole
legacy of abortive and incomplete legislation which the last
session has bequeathed us. "Reference to the next General
Court” is not a mandate to the next General Court, com-
pulsorily directing and controlling its subject-matters of legis-
lation ; it is rather like leave io withdraw or no legislation
necessary, simply a reply to the petitioner or to the offerer of
a bill, informing him that his matter will not be considered
by the present court, but is referred to the next, at which he
must appear and look after it, taking care that somebody
bring it up and present or introduce it there. If one man or
one body refers a matter to another man or another body,
does that act of reference compel such other man or body to
receive it; is such other man or body debarred from say-
ing, "I won’t receive this matter; I’ll none of it; it is not
before me unless I choose to receive it, and until I pass on
the question of receiving it and exercise my choice in that
respect, it is not in my possession”? Still more may he say
this, if at the time of the reference he was not himself in
existence.

It has been suggested that this is analogous to the refer-
Co O

ence by this House of a matter to one of its own commit-
tees. But it is hardly so. The committees of this House are
its servants, and a reference to them is a command of which
they must take notice and on which they are bound to act.

It has been urged that the constitutional provision that an
amendment to the constitution adopted at our General Court
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shall be referred to the next is significant. But I think not.
There is nothing in the constitution that requires this General
Court to take up and consider a constitutional amendment
adopted by the last General Court. On the contrary, we
may ignore it, or we may take it up and reject it; and, in
either case, it fails, and in one case no less and no more than
in the other.

It might be a matter of courtesy if Joint Rule 20 excepted
matters referred to us from previous years, though I think
we hardly expect it ourselves of our successors, for the mat-
ters we refer to them should be of weight enough to suggest
themselves within the first two mouths of the next session.
The question, however, .is not one of courtesy, but of the
construction of the language of a rule which makes no excep-
tion in favor of any one subject-matter over any other.

For these reasons, the precise point never having before, to
my knowledge, been raised and decided when opportunity
therefor has occurred, I must rule that this is a subject-matter of
legislation presented and introduced this day for the first time,
and that the House having refused to suspend the 20th Joint
Rule, the Resolve must be referred to the next General Court.

Mr. Osgood, of Salem, appealed from the decision of the
Chair, subsequently stating his reasons for the appeal, as
follows :

Reasons stated by Mr. Osgood, of Salem, for Appealing
from the Decision of the Chair in Regard to Matters
"Referred to the next General Court.”
The ruling of the Chair, that the motion to take from the

files a Resolve that had been referred by the General Court of
1876 to the next General Court could not be entertained after
the time had passed within which new subjects of legislation
could be proposed or introduced, except under a suspension
of the 20th Joint Rule, in effect gives matters so referred no
different standing in the next General Court from matters that
have never been brought to its attention. Under such a con-
struction, the reference of a Resolve to the next General Court
puts it in no better position, so far as its introduction in that
court is concerned, than if it is indefinitely postponed or



1877.] 5HOUSE—No. 352.

rejected. This could not have been the intention of the
framers of House Rule 78, where the motion to "refer to
the next General Court ” is given precedence over the motion
to " postpone indefinitely.”

The exact meaning of the words, "reference to the next
General Court,” has never, to my knowledge, been settled;
nor has the question of the proper construction of the phrase
ever before been raised. It, therefore, seems important that
we should carefully consider the subject now that it is brought
to our attention, as our action will stand as a precedent for
the guidance of our successors.

A bill referred by oue General Court to the next has been
treated differently when called up in the General Court to
which it was referred from a bill introduced on leave by a
member; as, for example, at the session of 1874 on May 7,
Mr. Blaney of Peabody asked leave to introduce a bill con-
cerning the Eastern Railroad Company, and moved a suspen-
sion of the 20th Joint Rule, which motion was lost, and the
bill urns referred to the next General Court. At the session
of 1875, Mr. Blaney moved to take the bill from the files of
last year and refer it to the committee on railroads; the
motion was carried, and the bill so referred. Now, if the bill
had no standing in the General Court of 1875, the motion
was not in order, being obnoxious to House Rule 45, which
prescribes that no bill shall be proposed or introduced unless
received from the Senate, reported by a committee, or moved
as an amendment to the report of a committee, or on special
leave granted to a member. In this case I submit that the
subject of legislation had already been referred to the Gen-
eral Court of 1875, and for that reason the motion was in
order, and that the entry on the Journal of the House in such
a case is different from the entry in the case of a bill intro-
duced on leave by a member.

Again, in 1876, an order was adopted by the House, "that
the several Resolves providing for amendment of the Consti-
tution in relation to sheriffs, district attorneys, commissioners
of insolvency, and clerks of courts, agreed to by the last
General Court, be taken from the tiles, and referred to the
joint special committee on constitutional amendments.” Such
a proceeding would not be in order under House Rule 45,
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which does not permit the introduction of a bill or Resolve by
such an order, unless the Resolve has already some standing
at court.

It is the duty of the clerk of the House, if a bill is referred
to a committee, to endorse the fact thereon, and transmit it to
the committeefor theiraction ; or, ifan order is passed referring
a matter to the board of railroad commissioners, to send them
an attested copy of the order ; and it would seem, that, having
endorsed on a bill or Resolve, "referred to the next General
Court,” and made an entry to that effect in the journal, it is
equally the duty of the clerk to transmit such bill to the clerk
of the next General Court, who would then have it in his pos-
session ready to be called up on motion of a member, in the
same manner as matters lying on the table are taken there-
from ; in either case requiring the vote of a majority of the
members present to take it up before any other action can he
taken thereon. It seems to me, therefore, that matters
referred to the next General Court are constructively, at least,
before the court at the opening of its session.

If the subjects referred to us by the last General Court are
not deemed of sufficient importance to demand our attention
we are not obliged to consider them, and we cannot consider
them except on the vote of a majority of the members, and
this would seem to be a sufficient safeguard against our being
burdened with matters we do not think it expedient to pass
upon, but I submit that a matter having been referred to us
by the last General Court it cannot be considered as a new
subject first suggested at the time the motion is made to take it
up. The last General Court had a right to refer matters to
us for our consideration. We have an equal right to refuse
to consider them. But they are matters of which, if brought
to our attention, we are bound to take official notice, and
stand in a different relation from matters that might be re-
ferred to us from other legislative bodies.

See what Cushing says, sections 2065, 2066 and 2067, in
reference to the introduction of a bill:—

“A third method of introducing a bill, which is of very frequent
occurrence, is the reading, on motion, of some document or record.
This form of proceeding is also proper with regard to every docu-



1877.] HOUSE—No. 352.

ment or paper, which is regularly in the possession of the House
whatever its character may be ; as for example any entry in the
journal of an order, resolution or other proceeding of the House
whether of the same or of aformer session. When a document is
of a public nature, but not one of which the House is bound to or
can take official notice, as for example, a proclamation of a local
character, the course is first to cause a copy of the document to' be
laid before the House from the proper authorities.”

It will be seen that a difference is made between matters of
which the House has official notice, by an entry on the journal
of a former session, and those which are referred to it from
outside bodies.

It has been suggested that " reference to the next General
Court,” was in effect like " leave to withdraw,” or " no legis-
lation necessary,” but that can hardly be so. Take for exam-
ple the provision of article nine of the amendments to the
constitution which says: “If at any time hereafter any
specific and particular amendment or amendments to the
constitution be proposed in the General Court, and agreed to
by a majority of the Senators and two-thirds of the members
of the House of Representatives present and voting thereon,
such proposed amendment or amendments shall be entered on
the journals of the two houses, with the yeas and nays taken
thereon, and referred to the General Court then next to be
chosen and shall be published,” and the amendment is printed
in the blue book with the endorsement of the Speaker of the
House, that "the same is referred to the General Court next
to be chosen.” In this case it would seem that "reference to
the next General Court” must mean something entirely dif-
ferent from "leave to withdraw,” "no legislation necessary,”
or "indefinitely postponed,” and that the Chair could not say
that it was a subject-matter of legislation first proposed or
introduced at the time when a member calls attention to (he

fact that such a measure has been referred to this General
Court by the last, by moving to take up the Resolve and con-
sider it or refer it to a committee. It is undoubtedly true
that attention being called to the Resolve, the House can re-
fuse to consider it or can consider and reject it, and that the
effect is the same in either case. But one General Court has
a right under the constitution to refer such a matter to the
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next, and it would seem that the subject must be before the
next General Court at its assembling, waiting only a motion
to bring it to the attention of the House. If no motion is
made before the General Court is prorogued, then the Resolve
fails in the same manner that a matter upon the table falls to
the ground under like circumstances.

A motion to take from the files a bill or Resolve referred
to this General Court by the last, is equivalent to a motion
that the House do now consider a subject which has been
previously referred to it, and cannot, in my judgment, be
construed as a request on the part of a member for special
leave to introduce a bill or Resolve. "Reference to the next
General Court” certainly means something more than a polite
bowing of a petitioner or his bill out of court, in the case of
the constitutional amendment, and it seems to me that it was
intended to mean more than that in all cases. I submit that
"reference to the next General Court” brings the subject-
matter so referred before the court, and if it is not considered,
it is not because the subject is not in the possession of the
Court, but because no member of the House brings the fact
that such a subject has been so referred to its attention, or the
House refuses to proceed with it, as it has an equal right to do as
regards any other matter that may be before it. While Joint
Rule 20 might say that matters referred from the last General
Court should not be taken up after a specified time, I submit
that, in the absence of such a provision, it is competent for
any member, at anytime during the session, to call up a
matter referred from the last General Court, and the House
must consider it if a majority of the members are in favor of
so doing, and that it cannot be excluded under Joint Rule 20,
as a new subject of legislation.

The appeal of Mr. Osgood, of Salem, was sustained by a
vote of 122 to 51, and the decision of the Chair reversed.
The Resolve was thereupon referred to the Committee on the
Pay-Roll.


