
HOUSE No. 382.

[Senate No. 165, with proposed amendments.]

In the Year One Thousand Eight Hundred and Seventy-Seven.

AN ACT
Relating to the Arrest and Examination of Judgment

Debtors.

[The words it is proposed to strike out are enclosed in brackets. The
words it is proposed to insert in the body of Section 3 are in italics The
new words at end of the section, and the new Section 5, are in smaller
type.]

Be it enacted by the Senate and House of Repre-
sentatives, in General Court assembled, and by the
authority of the same, as follows:

1 Sect. 1. Any magistrate to whom application
2 may be made for a certificate authorizing arrest
3 on execution upon the first charge specified in
4 section five, chapter one hundred and twenty-four
5 of the General Statutes, shall, unless it appears
6 that the judgment debtor intends to leave the
7 state, before granting the same, issue notice to the
8 debtor to appear at a time and place therein fixed
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9 and submit to an examination touching his estate.
10 Sucli notice may lie served by any officer author-
-11 ized to serve said execution, by delivering an
12 attested copy of the notice to the debtor, or leaving
13 the same at his last and usual place of abode not
14 less than three days before the time fixed for the
15 examination, and one day additional for every
16 twenty-four hours’ travel. The examination, or

17 the time fixed therefor, may be postponed or con-
-18 tinned from time to time at the discretion of the
19 magistrate.

1 Sect. 2. If the judgment debtor appears before
2 the magistrate at the time and place fixed, he shall
3 be examined in writing and on oath touching his
4 estate and effects and the disposal thereof. Such
5 examination may be in the presence of the magis-
-6 trate or otherwise as he shall direct, and when
7 completed shall be signed and sworn to by the
8 debtor and shall be preserved by the magistrate.
9 The magistrate shall also hear any legal and per-

il) tincnt evidence which either party may offer. The
11 judgment creditor shall pay to the magistrate the
12 following fees: For the notice or citation, one

13 dollar; for each day’s hearing, and for each day’s
14 examination, when conducted in the presence of
15 the magistrate, three dollars.

1 Sect. 3. If it shall appear that the debtor has
2 any estate or property of any kind to the amount
3 of twenty dollars, not exempt from being taken
4 on execution, he shall, if possible, produce the
5 same and allow it to bo taken on the execution or
6 otherwise applied to the payment of the judgment
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7 debt and the cost of these proceedings. If said
8 estate or property cannot be taken on the execu-
-9 tion, the debtor shall be required to execute and

10 deliver to the judgment creditor, or some person
11 in his behalf, a transfer, assignment or conveyance
12 of the same, in such form as the magistrate may
13 direct. The debtor shall have the right to redeem
14 real estate so transferred within one year, and per-
-15 sonal property within sixty days from the date of
16 such transfer, assignment or conveyance, upon
17 the payment of said debt and costs and the neces-
-18 sary expense actually paid by the creditor for the
19 care or custody of such property. If such estate
20 or property is not redeemed, the same shall be
21 sold [in pursuance of the terms contained in the
22 transfer or assignment of the same,] [forthwith
23 at public auction, unless in the transfer or assign-
-24: ment of the same it was provided otherwise ,] and the
25 proceeds, after deducting the expenses of such sale
26 shall be applied to the payments of said debt and
27 costs \and the excess, if any, remaining after such
28 payments shall be paid to the debtor] ; or, the cred-
-29 itor may take said property, at a valuation to be
30 fixed by the debtor in the transfer, assignment or
31 conveyance of the same, and apply such amount
32 in payment as aforesaid. [ln all cases the trans-
-33 fer, assignment or conveyance shall recite that it
34 is made in pursuance of this act.]
35 The creditor may refuse to accept any transfer or assign-
-36 ment whatever, and his acceptance of the same shall not
37 destroy or impair his right to have his execution satisfied
38 in whole or in part by a levy on other property, in the
39 manner provided by law. In case the execution, at any.
40 time after such transfer or assignment is made, and before
41 the sale of the property conveyed thereby, is satisfied in
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42 full by levy or otherwise, the creditor shall re-convey said
43 property to the debtor forthwith.

1 Sect. 4. If the debtor shall appear as directed
2 by the magistrate and obey all lawful orders and
3 requirements made by the magistrate, the magis-
-4 trate shall not grant a certificate on the aforesaid
5 application, and the judgment creditor shall not
G for the period of three years thereafter be author-
-7 ized to make application for the arrest or examina-
-8 tion of such debtor upon the same charge and
9 cause of action.

1 ' [Sect. 5. If a judgment debtor arrested on the
2 ground of his intending to leave the state, proves
3 to the satisfaction of any magistrate qualified to
4 act, that such allegation is untrue, he shall be
5 forthwith discharged from arrest.]

Proposed New Section 5.
1 Sect. 5. If, in addition to the first charge specified in
2 section five of chapter one hundred and twenty-four of the
3 General Statutes, as amended by subsequent acts relating
4 thereto, the judgment creditor, or some one in his behalf,
5 makes affidavit and proves to the satisfaction of the magis-
-6 trate that there is good reason to believe that the debtor
7 intends to leave the state, the magistrate may, without
8 notice to the debtor, authorize his arrest; and if the
9 debtor, when arrested, desires to take the oath that he

10 does not intend to leave the state, he shall be examined
11 in relation thereto in the same manner, and after giving
12 the creditor due notice as provided by law in case of
13 arrest on mesne process; aiid if the magistrate, upon
14 hearing, is satisfied that the defendant did not, when
15 arrested, and does not at the time of the examination,
16 intend to leave the state, he shall make certificate thereof
17 and discharge the debtor from arrest, but such discharge
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18 shall not prevent the subsequent arrest of the debtor upon
19 any of the last five charges specified in section five of
20 chapter one hundred and twenty-four of the General
21 Statutes; and immediately upon such discharge he shall
22 be required to attend and submit to examination in the
23 manner provided in this act.

1 Sect. 6. The notice to the debtor required by
2 the first section of this act shall be signed by the
3 magistrate, designating his official capacity, and
4 shall be substantially in the following form, viz.:—
5 To
6 , the judgmentcreditor named in a certain execution
7 against you, dated , issued from (here designate the
8 court), having applied for a certificate authorizing your arrest,
9 you are hereby notified to appear before me at my office at

10 for examination, in accordance with the provisions of chapter
11 of the acts of the year eighteen hundred and seventy-seven.




