
HOUSE No. 37.

House of Representatives, January 31, 1878.

The Committee on Elections, to whom was referred the
petition of William P. Macomber for the seat as representa-
tive from the Seventh Bristol District, now occupied by
Charles Fisher, having considered the same, submit the fol-
lowing

REPORT:
The Seventh Bristol District embraces the towns of West-

port and Dartmouth, and elects one representative.
There was substantially no dispute concerning the facts in

this case. The candidates nominated for representative to
the present General Court in the district were Charles Fisher
and William P. Macomber, both of Westport. When the
clerks of the towns met, agreeably to law, after the election,
to compare returns, and issue the certificate of election, the
vote for representative was found to stand as follows;

Whole number of votes . . . 560
William P. Macomber of Westport, had . 163
William P. Macomber had .... 145
Charles Fisher of Westport, had . . . 252

The clerks declined to count the votes which were cast for
William P. Macomber (without the name of the town an-
nexed) for William P. Macomber of Westport, and conse-
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quently Charles Fisher was given the certificate as having
received a plurality of votes cast.

The petitioner claimed that the votes'for William P. Ma-
comber, where the name of the town was omitted, were in-
tended for him, and should have been so counted. If the
votes so thrown had been counted for him, he would have
received 308 votes, or 56 votes more than the sitting mem-
ber. This, then, was the question which the Committee were
called upon to determine. The contestant was represented
by counsel, and produced a cloud of witnesses to substantiate
his claim.

The contestant testified that he was, and for his whole life
had been, a resident of Westport; that he was asked, prior to
the convention, if he would accept the nomination of the pro-
hibitory convention; that subsequent to the meeting of the
convention he had been waited on by a committee, who in-
formed him of his nomination, and asked his acceptance,
which was given. He knew that both parties acted upon an
agreement or understanding that the candidate for this year
was to be a Westport man. He did.not learn till after elec-
tion, when it was discovered that there were ballots without
the name of the town attached, and that there was a man in
Dartmouth of the same name, that there was any question
about his being the candidate. He also said that Charles
Fisher, the sitting member, called upon him after the con-
vention, and had some conversation with him in regard to one
or the other withdrawing from the contest.

Albert F. King, of Westport, testified that he was a mem-
ber of the convention of the prohibitory party for the district,
and was one of a committee to notify A illiam P. Macomber
of his nomination. He saw Macomber before the convention,
and he agreed to be a candidate. He did not then know that
there was another William P. Macomber in the district. He
was one of the ballot committee, and ordered the name of
William lb Macomber of Westport to be printed.

William P. Macomber of Dartmouth testified that “he
was not consulted by anybody about being a candidate; was
not a candidate ; had lived in Dartmouth nine years; voted
at the last election for William P. Macomber of -Westport;
did not know whether the name of the town was printed
after the name of the candidate or not.”
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William Barker, jun., of Dartmouth, was called by the
contestant. Mr. Barker had resided in Dartmouth fifty-
seven years. He appears not only to have been the leading
manager of his party in the last election, but has also been
appreciated as a public officer, as he seems to have held all
the important town and State offices in the gift of Dart-
mouth for a long number of years. He was in the conven-
tion that nominated the petitioner, as a spectator. He testi-
fied that the general understanding was, that the representa-
tive for the present year was to be a resident of Westport;
and that an arrangement to that effect was made last
year. He voted for William P. Macomber of Westport. In
response to inquiries by the sitting member, Mr. Barker
said that the polls were closed, or “ the boxes were turned,”
in Dartmouth, at twelve, M., upon his motion. He further
stated, that there was a factory in that town, but he did not
know how many of the employes were voters in that town.
This fact is not significant in itself, but is, when it appeared
from the statement of the sitting member, that the employes
of the large factory were in the habit of exercising the
freeman's right of ballot during the noon hour. Mr. Barker,
nor any one else, appeared to remember when a like early
closing of the polls took place in that town. The sitting
member did not question the legalty of the early closing, but
simply called the attention of the Committee to what he
considered a sharp trick by his opponents. At this point
the Committee was impressed with a slight suspicion that
the arts of the local politician were not wholly to be found
in the cities, nor in any one political party. Perhaps the
Committee may be allowed to express the opinion, that noon
is an early hour for closing the polls, in a town where there
are many laboring men; that is to say, mechanics or em-
ployes in factories. It is, however, only just to say, in behalf
of the contestant, that if his party friends in Dartmouth had
an idea that the factory operatives would not vote their
ticket, and so prevented them from voting at all, he knew
nothing of the matter.

There was a mass of uncontradicted testimony offered, to
show that William P. Macomber of Westport was the man
for whom the voters of the district intended to vote. As the
sitting member raised no question as to the intention of the
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voters to cast their ballots for William P. Macomber of West-
port, and as the testimony was cumulative, the Committee did
not hear all the gentlemen who were present, and forbear to
quote further from the statements of those who were heard.

After the hearing, there existed in the minds of the Com-
mittee no reasonable doubt that the votes cast for William P.
Macomber were intended for William P. Macomber of West-
port.

Cushing, in his “Law and Practice of Legislative Assem-
blies” (Part I. chap. iv. p. 42), states the rule to be followed
in such cases as follows: “Where there are several persons
of the same name in a constituency, all of whom are in fact
equally eligible, and one of whom has been designated as a
candidate, ballots bearing that name are, by a reasonable
intendment, and without any further designation, supposed to
be given for that candidate.”

Equity requires that the will of the voters should be re-
spected where it can be ascertained without violation of the
forms of law.

The Committee are, therefore, unanimous in the opinion
that the petitioner is entitled to the seat, and they recom-
mend the adoption of the accompaning Resolution.

For the Committee,

NATHAN M. HAWKES.
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RESOLUTION

Concerning the Seat of Representative from the Seventh
Bristol District.

Resolved , That William P. Macomber of Westport was
duly elected to the General Court for the seventh Bristol dis-
trict at the election held therefor on the sixth day of Novem-
ber last; and that he is entitled to the seat in this House now
occupied by Charles Fisher.

In the Year One Thousand Eight Hundred and Seventy-Eight-

Commomuealtl) of ittassadjusctts.

House of Representatives, February 6, 1878.

Adopted.
GEO. A. HARDEN, Clerk








