
HOUSE No. 93.

House of Representatives, February 25, 1878.

Report of The Committee on Elections. to whom was referred the
petition of D. Smith Kimball, asking for a recount of the
votes for Representative in the Nineteenth Essex District,
being the district now represented by John W. Tilton of
Haverhill, having considered the same, submit the following

REPORT.
The Nineteenth Essex District comprises the city of Haver-

hill and the town of Methuen, and sends three representa-
tives to the House.

The petitioner represented that he was a candidate, at the
November election in 1877, for a seat in this House.

He asked for a recount of votes in said district, upon the
ground, that, “ upon the first canvass of votes east at said
election, it appeared that he was elected by a plurality of
forty-three votes over John W. Tilton, the opposing candi-
date ; but upon a recount of the vote of the city of Haver-
hill, upon the petition of said Tilton, the result of the first
count appeared to be so far changed, as that, taking the vote
of Methuen as declared with that of Haverhill as recounted,
said Tilton was elected by a plurality of three votes.” And
“ believing that he was rightfully elected, and that ho was
wronged by the partial recount in said district, and that a
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full recount of all the votes cast at said election of repre-
sentatives throughout said district would show that he, and
not said Tilton, received the larger number of votes for said
office, prays that, under the authority of your body, a re-
count of the vote of said town of Methuen, or of the whole
district, be had by your Committee on Elections.”

A hearing was granted upon the petition, wherein the
facts relating to the election, as above set forth, were stated
by the petitioner, and admitted by the sitting member.

The Committee asked leave of the House to send for per-
sons and papers.

The order suffering the same was adopted.
The ballots of the whole district were produced by the

officers having charge.
The votes were counted by the Committee, who are unani-

mous in the result of the count.
Statement of vote of Haverhill, as between John W. Tilton

and D. Smith Kimball, as originally returned by ward offi-
cers, Nov. 6, 1877 :

WARD .| 1. a. 3. 4. [5. j6. Total.

j
. I I I | I

John W. Tilton . . . 104 j 122 113 92 107 117 655
D. Smith Kimball . . . 155 j 131 141 76 119 [ 172 794

I I
The returns, as made by the City Clerk of Haverhill and

the Town Clerk of Methuen, were as follows;

In Methuen.
John W. Tilton had ........306
1). Smith Kimball had ....... 210

In Haverhill.

WARD .... 1. 2. 3. 4. 5. 6. Total.

I I

John W. Tilton had . . j 104 119 ! 11l | 111 1 107 I 160 712
D. Smith Kimball had . . I 156 126 141 j 83 125 | 174 805

■ I I _ I I I I
Total vote of the District:

John W. Tilton ........1,018
D. Smith Kimball ........1,015
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By the recount of the Committee, the true vote was as
follows:

In Methuen.
John W. Tilton had ........ 300
D. Smith Kimball had 210

In Havbbhill.

WARD .... 1. 2. 3. 4. 5. 6. Total.

John W. Tilton had .
. 104 119 112 | 111 107 160 ! 713

D. Smith Kimball had . . 156 j 128 140 i 81 | 125 174 i 804
| | I I I

Total vote of the District:
John W. Tilton 1,019
D. Smith Kimball ........ 1,014

It thus appears that Mr. Tilton, the sitting member, was
elected by a plurality of four votes.

The Committee, therefore, recommend that the petitioner
have leave to withdraw.

For the Committee,
NATHAN M. HAWKES.

VIEWS OF A MEMBER OF THE COMMITTEE.

House oe Representatives, February 25,1878.

The undersigned, a member of the Committee on Elec-
tions, believes that the recounting of ballots in the above
case was uncalled for by the usages and precedents of this
and similar legislative bodies.

This House itself has decided, in the case of O’Connor v.
Locke (House, No. 14, 1878), that a recount should not be
ordered, without some fraud or error, or other good cause,
was alleged, which would tend to throw suspicion upon the
returns'of the city or town officers charged with the duty of
ascertaining the result of elections.

That case differs from the present only in the formation of
the district. In the matter of O’Connor v. Locke, the dis-
trict was a single ward of a city, where a recount had been
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made by the board of aldermen. In this case the district
comprised a city and a town.

A recount had been made in the city; but no recount had
taken place in the town, by reason of the provisions of law
applicable to towns differing from those of cities: that is to
say, the returns of town officers once made, there is no
authority to recount, save, as in the case of representatives,
the order of the House.

In cities it is the duty of the mayor and aldermen to
recount, upon petition, in compliance with the statute (Acts
of 1876, chapter 188).

The reason for the distinction is patent; for in cities the
counters are ward officers, and the mayor and aldermen are
an independent and superior power; while in towns the
whole machinery of election is in the hands of one body,
the selectmen.

In towns the vote is, as a rule, much less than in cities.
It is the custom of many, if not most towns, like Methuen
in the present case, to vote for representatives upon separate
ballots, deposited in separate ballot-boxes. This lessens the
liability for a miscount. It is somewhat of a difficult prob-
lem to solve, to create a revising board without rendering
our election system unreasonably cumbrous.

The present case demonstrates the accuracy of town
officers, and presents a very agreeable contrast to the ex-
perience of those who have been called upon to compare the
returns of cities. The returns of the selectmen of Methuen
agreed exactly with the official recount by your Committee.

The returns of the ward officers of the city of Haverhill,
with the vote of Methuen, would have elected Mr. Kimball.

Upon a recount of the votes of Haverhill, had upon peti-
tion of Mr. Tilton’s friends, by the board of mayor and aider-
men, the result was reversed, and Mr. Tilton was given the
certificate of election.

Mr. Kimball claimed, that, as he lost the- seat by a partial
recount of the district, it was only fair to allow him a recount
of the vote of Methuen as of the whole district.

At the hearing before the Committee, he neither proved
nor offered to prove any illegality, informality, fraud, error,
or mistake in the election proceedings in the count or return
of the vote of the town of Methuen.
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Both parties expressed themselves content with the fairness
and correctness of the figures of the mayor and aldermen of
Haverhill.

Granting a recount, under the above circumstances, seems
to the undersigned a good-natured yielding to the natural
desire for one more chance at fortune’s wheel.

Armed with the power of sending for persons and papers,
by an order of the House, the Committee sent for and
counted the ballots of not only Methuen, but also Haverhill.

It is true, the contest between these two gentlemen was
very close; but the House of Representatives of Massachu-
setts has on various occasions, and notably in the able and
logical report of last year’s Committee, upon the petition of
S. S. McGibbons and others (House, No. 27, 1877) for a
recount of the votes for representative in the Eleventh Essex
District, decided that closeness of the vote constituted no
ground for a recount by the House. Errors may exist in
every representative district in the Commonwealth.

Will the House of Representatives, upon the petitions of
two hundred and forty good citizens who may have been
voted for, order or permit its Committee on Elections to
count all the ballots cast at the annual election without the
shadow of a reason being given ? If so, something of a bur-Oo 7 o

den is put upon the Committee, and the whole time of an
average session of the General Court might be wasted in
settling claims for the seats of members.

Had the result of the recount been different in this case,
had it illustrated the fact that the contestant had been kept
from his seat by the partial recount, the undersigned might
not have felt called upon to make this protest against what
he considered a dangerous, loose, and vexatious meddling
with the certificates and seats of members of this House.

Reluctant to differ with his Committee, the undersigned is
yet strongly of the opinion that a partial recount, that is, a
recount of a portion of a district by the properly constituted
tribunal, in the absence of any allegation tending in the
slightest to throw suspicion upon the returns of the other
portion of the district, affords no reasonable ground for this
House to permit the recounting of the balance of the dis-
trict.

NATHAN M. HAWKES.








