
HOUSE No. 243.

House oe Representatives, March 29, 1878.

The Committee on Water Supply and Drainage, to whom
was referred the petition for an Act to supply the city of
Newburyport with pure water, have considered the same, and
report the accompanying Bill.

For the Committee,

WILLIAM REED, Jun.

vHommcmtocaltl) of iflassacljusctts.
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In the Year One Thousand Eight Hundred and Seventy-Eight.

AN ACT
To supply the City of Newburyport with Water.

Be it enacted by the Senate and House ofRepresentatives
in General Court assembled, and by the authority of the
same, as follows:

1 Sect. 1. The city of Newburyport is hereby
2 authorized to supply itself and its inhabitants with
3 pure water to extinguish fires, generate steam, and
4 for domestic and other uses; and may establish pub-
-5 lie fountains and hydrants, and regulate their use;
6 and may discontinue the same; and may collect such
7 rents as may be fixed for the use of such water.

1 Sect. 2. Said city, for the purposes aforesaid,
2 may take and hold the water, or so much thereof as

3 may be necessary, not exceeding one and a half mil-
-4 lion of gallons daily, of any springs,'natural ponds,
5 or brooks, within the limits of said city, or of Kim-
-6 ball’s Pond in the towns of Amesbury and Merrimack,
7 or any of the effluents from said pond, or of Pen-
-8 tucket Pond in Georgetown, or any of its effluents
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9 in the towns of Georgetown or Newbury, and may
10 convey said waters, or any part thereof, into and
11 through said city and said town of Amesbury and
12 the town of Salisbury; and may also take and hold,
13 by purchase or otherwise, all necessary lands for
14 raising, holding, flowing, diverting, conducting, and
15 preserving such waters, and conveying the same to
16 any and all parts of said city, and of said towns of
17 Amesbury and Salisbury; and may erect thereon
18 proper dams, reservoirs, buildings, fixtures, and other
19 structures, and make excavations and embankments,
20 and procure and run machinery therefor; and, for
21 such purposes, may construct and lay down conduits,
22 pipes, and drains in, under, or over any lands, water-
-23 courses, roads, or railroads, and along any street,
24 highway, or other way other than a railway, in such
25 manner as not to unnecessarily obstruct the same;
26 and for the purpose of constructing, laying down,
27 maintaining, and repairing such conduits, pipes, and
28 drains, and for all other purposes of this act, may
29 dig up, raise, and embank any such land, street,
30 highway, or other way, in such manner as to cause
31 the least hindrance to travel thereon; and, in general,
32 may do any other acts and things necessary or con-
-33 venient and proper for carrying out the purposes of
34 this act. In case either of the towns in which said
35 ponds, streams, or sources of water-supply, are situ-
-36 ated, should hereafter apply for authority to take
37 water from the same, the powers hereby granted
38 shall not be construed as creating any priority of
39 right, or operate to the prejudice of such application.
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1 Sect. 3. Said city of Newburyport may, by vote
2 of its city council, declare the quantity of water pro-
-3 posed to be taken under this act, not exceeding one
4 and a half million of gallons daily, such vote to be
5 passed not less than six months before the waters
6 shall be withdrawn from said springs, ponds, or
7 brooks ; and within sixty days from the time it shall
8 take any lands, springs, ponds, brooks, or water, for
9 the purposes of this act, otherwise than by purchase,

10 said city shall tile in the registry of deeds for the
11 southern district of the county of Essex a description
12 of such lands, springs, ponds, brooks, or water, suffi-
-13 ciently accurate for identification, with a statement
14 of the purposes for which the same are taken, to-
-15 gether with a copy of such vote, if any has been
16 passed, signed by the mayor of said city; and, upon
17 such filing, the terms of such vote shall be the meas-

-18 ure and limit of the right of said city .to take and
19 divert the waters of such springs, ponds, or brooks;
20 but, if no such vote is so passed and filed, said meas-

-21 ure and limit shall be one and a half million of gal-
-22 lons daily.
23 If at any time said city shall take a larger quan-
-24 tity of water than said limit, it may be restrained by
25 injunction from taking such larger quantity in a

26 suit in equity brought by any party interested.

1 Sect. 4. Said city of Newburyport shall be liable
2 to pay all damages that shall be sustained by any
3 person or persons in their property by the taking ot
4 said waters or any part thereof as authorized by this
5 act, or by the taking of any land, rights of way,
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6 water-rights, or easements, or by the erection of any
7 dams, or the construction of any aqueducts, reser-
-8 yoirs, water-ways, or other works, for the purposes
9of this act; and if the owner or owners of any

10 property which shall be taken as aforesaid, or other
11 person or persons sustaining damages as aforesaid,
12 shall not agree on the damages to be paid therefor,
13 he or they may apply by petition for an assessment
Id of the damages at any time within three years from
15 the taking of the said property, or the construction
16 of dams or other works occasioning damages as
17 aforesaid, and not afterwards, to the superior court
18 in the county in which the same are situated. Such
19 petition may be filed in the clerk’s office of said
20 court in vacation or in term time ; and the clerk
21 shall thereupon issue a summons to the said city of
22 Newburyport, returnable, if issued in vacation, at
23 the next term of the said court to be held after the
24 expiration of fourteen days from the filing of said
25 petition, and if in term time, returnable on such
26 day as said court shall order, to appear and answer
27 to the said petition. - The said summons shall be
28 served fourteen days at least before the term or day
29 at which it is returnable by leaving a copy thereof
30 and of the said petition, certified by the officer who
31 shall serve the same, with the clerk of said city ; and
32 the said court may, upon default or hearing of said
33 city, appoint three disinterested persons, who shall,
34 after reasonable notice to the parties, assess the
35 damages, if any, which such petitioner may have
36 sustained as aforesaid; and the award of the said
37 persons so appointed, or a major part of them, being
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38 returned into and accepted by the said court, shall
39 be final, and judgment shall be rendered and execu-
-40 tion issued thereon for the prevailing party, with
41 costs, unless one of said parties shall claim a trial
42 by jury as hereinafter provided.

1 Sect. 5. If either of the parties mentioned in
2 section four shall be dissatisfied with the amount of
3 damage awarded as therein expressed, such party
4 may, at the term at which such award was accepted,
5 or the next term thereafter, claim, in writing, a
6 trial in said court, and have a jury to hear and de-
-7 termine, at the bar of said court, all questions of

•'8 fact relating to such damages, and to assess the
9 amount thereof; and the verdict of said jury, being

10 accepted and recorded by the said court, shall be
11 final and conclusive, and judgment shall be rendered
12 and execution issued thereon, and costs shall be re-
-13 covered by the said parties respectively in the same
14 manner as is provided by law in regard to proceed-
-15 ings relating to the laying out of highways.

1 Sect. 6. If said city takes the water from Kim-
-2 ball’s Pond, or any of its effluents, it shall lay its
3 aqueduct or main pipe for conducting the same to
4 said city by some convenient route through the town
5 of Amesbury. The inhabitants of any town upon
6 the line of the works authorized by this act, upon
7 the application of its board of selectmen, shall be
8 entitled to the reasonable .use of the water, for the
9 same uses as are hereinbefore provided, upon paying

10 an equitable compensation therefor, which, in case
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11 of difference, shall be determined by three commis-
-12 sioners, to be appointed by the supreme judicial
13 court upon application of either party, and notice to
14 the other, whose award, when accepted by said court,
15 shall be binding upon the parties for the term of five
16 years.

1 Sect. 7. Any town, under whose roads, streets, or
2 ways, said city lays its aqueduct or main pipe, may
3 require said city to insert therein proper hydrants,
4 at points not less than five hundred feet apart, to be
5 used for the purpose of extinguishing fires, and for
6 no other purpose. The expense of inserting said
7 hydrants and keeping the same in repair shall he
8 paid by such town.

1 Sect. 8. Xo application shall be made to the
2 court for the assessment of damages for the taking
3 of any water-rights, or for* any injury thereto, until
4 the water is actually withdrawn or diverted by said
5 city under the authority of this act.

1 Sect. 9. If any person shall use any water taken
2 under this act without the consent of said city, or
3 shall wantonly or maliciously divert the water, or
4 any part thereof, taken or held by said city pursuant
5 to the provisions of this act, or corrupt the same or
6 render it impure, or destroy or injure any dam,
7 aqueduct, pipe, conduit, hydrant, machinerv, or
8 other works or property, held, owned, or used by
9 said city of Newburyport under the authority of

10 and for the purposes of this act, he shall forfeit and
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11 pay to said city three times the amount of damage
12 assessed therefor, to be recovered in an action of
13 tort; and, on conviction of either of the wanton or

14 malicious acts aforesaid, may be also punished by
15 fine not exceeding three hundred dollars, or by im-
-16 prisonment in jail not exceeding one year.

1 Sect. 10. For the purpose of paying all neces-
-2 sary expenses and liabilities incurred under the pro-
-3 visions of this act, said city shall have authority to is-
-4 sue coupon bonds, to be denominated “ Xewpuryport
5 Water Bonds,” to be signed by the treasurer of said
6 city, to an amount not exceeding two hundred and
7 fifty thousand dollars, payable at periods not exceed-
-8 ing thirty years from the date thereof, with interest
9 payable semi-annually at a rate not exceeding six

10 per centum per annum; and said city may sell said
11 bonds at public or private sale, or pledge the same
12 for money borrowed for the purposes of this act,
13 upon such terms and conditions as it may deem
14 proper. And the city council of said city is hereby
15 authorized, from time to time, to appropriate, grant,
16 and assess such sum or sums of money as shall be
17 deemed expedient towards paying said expenses, or

18 the principal of the money so borrowed or obtained,
19 and the interest thereof, in the same manner as

20 money is appropriated, granted, and assessed for
21 other city purposes.

1 Sect. 11. The rights, powers, and authority
2 granted to the city of Newburyport by this act shall
3 be vested in and exercised by a board of water com-
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4 missibners, consisting of three citizens of said city,
5 who shall be chosen by the city council by joint
6 ballot of both branches. The said commissioners
7 shall, during their continuance in office, execute,
8 superintend, and direct the performance of all the
9 works, matters, and things mentioned in the pre-

-10 ceding sections which are not otherwise specifically
11 provided for in this act; and shall be subject to such
12 ordinances, rules, and regulations, in the execution
13 of their said trust, as the city council may from time
14 to time ordain and establish, not inconsistent with
15 the provisions of law. They shall serve for the
16 period of three years from the time of their appoint-
-17 ment, unless the construction of the works herein
18 contemplated shall be sooner finished. Thereafter
19 the rights, powers, and authority granted to the said
20 city by this act shall be vested in and exercised by
21 a board of water commissioners, consisting of three
22 citizens of said city, who shall be chosen by the city
23 council by joint ballot of both branches, one for the
24 term of one year from the first Monday of January
25 in the year eighteen hundred and eighty-one, one
26 for the term of two years, one for the term of three
27 years; and annually thereafter one water commis-
-28 sioner shall be chosen to serve for the term of three
29 years. Said commissioners shall receive such com-
-30 pensation as the city council of said city may pre-
-31 scribe, and a majority of said commissioners shall be
32 a quorum for the exercise of the powers and duties
33 prescribed by this act.

1 Sect. 12. The said water commissioners shall es-
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2 tablish such prices or rents for the use of the water
3 as to provide annually, if practicable, from the net
4 income and receipts therefor, for the payment of the
5 interest on said water bonds, and also, after three
6 years from the introduction of the water into said
7 city, for the further payment of not less than one
8 per centum of the principal of said bonds. The
9 net surplus income and receipts, after deducting all

10 expenses, interest, and charges of distribution, shall
11 be set apart as a sinking-fund, and applied solely to
12 the payment of the principal of said bonds until the
13 same are fully paid and discharged. The “ commis-
-14 sioners of sinking fund,” as now established by ordi-
-15 nance of said city, shall be trustees of said fund,
16 and shall annually, and as often as the city council
17 may require, render an account of all their doings
18 in relation thereto.

1 Sect. 13. The occupant of any tenement shall
2 be liable for the payment of the rent for the use of
3 the water in such tenement; and the owner thereof
4 shall be also liable, if, on being notified of such use,
5 he does not object thereto.

1 Sect. 14. This act shall take effect upon its pas-
-2 sage, and shall become void unless accepted by a

3 vote of two-thirds of the legal voters of the city of
4 Ncwburyport, present and voting thereon, at a legal
5 meeting which shall be called in then several ward-
-6 rooms for that purpose, by the mayor and aldermen
7 of said city, within sixty days from the passage of
8 this act, at which meeting the check-list shall be
9 used.






