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To the Senate and House of Representatives of the Commonwealth of
Massachusetl.

The undersigned, having been appointed by the governor
as Commissioners, under chap. 79 of the Resolves of 1874,
approved Juno 27, 1874, having been duly qualified, and
having given due notice of the times and places of our hear-
ings, by publications in newspapers printed in Pittsfield and
Lee, and by notices sent by mail to all towns and corpora-
tions known to ns to be interested, met and heard all parties
desiring to be heard, at Otis, on August 26, 1874, and at
Lee, on August 28, 1874.

The Lee & New Haven Railroad Company was repre-
sented at both hearings by counsel, and the Housatonic Rail-
road Company appeared by counsel at the hearing at Lee.

We spent a number of days in a personal examination of
the line of the railroad from its southerly terminus at the
state line to its northerly terminus in Lee, and of the work
done towards the construction of the road; and also exam-
ined the line of the proposed railroad connection between
the Connecticut' state line and New Hartford, and now beg
leave to submit our Report.

The Lee & New Haven Railroad, as now located and
partially constructed, extends from Lee, in the county of
Berkshire, tl the towns of Becket, Ot

and Sandisfield, to the state line of Connecticut, a distantu
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depot of said road in Lee, up a valley opening into the
Housatonic Valley, to the summitin Becket, where the Farm-
ington River takes its rise. From this point it follows down
the Farmington Valley nearly in a southerly direction and
for the greater part of the distance near to the river and
upon the easterly side thereof, to the Connecticut state liue.

An inspection of the route reveals the fact that it is an
exceedingly feasible one for the construction of a railroad,
having very few rock-cuts, no heavy earth-cuttings or
embankments, and no long or expensive bridges.

When constructed, its northern terminus will connect
with the Stockbridge & Pittsfield Railroad (now operated
by the Housatonic Railroad Company under a lease) at Leo;
and its natural connection at the state line would bo with
a branch of the New Haven & Northampton Railroad, ex-
tended up the Farmington Valley from the present terminus
of that branch at Now Hartford, Connecticut, a distance of
about ten miles. It would also connect at New Hartford
with the Connecticut Western Railroad, and a favorable
connection might also be made with the Naugatuck Railroad
and the Connecticut Western at Winsted, a large and flour-
ishing village, or borough, in the town of Winchester, and
the present northerly terminus of the Naugatuck Railroad,
a distance of less than ten miles from the state line.

All these roads have authority from the legislature of
Connecticut to extend their roads, or build branches, to the
state liue, and to connect with other railroads at that point.

It does not, however, appear that either of these corpora-
tions is taking any corporate action towards extending their
roads to the state liue.

Public attention, in the western part of the Common-
wealth, was early directed to this route as a favorable one
for a railroad, and by chap. 172, Acts of 1848, this com-
pany was incorporated by the name of the Pittsfield & New
Haven Railroad Company, with authority to construct a
railroad from Pittsfield to the Connecticut state line, with
a proviso that, if the Stockbridge & Pittsfield Railroad
Company should locate and construct their railroad within
the time limited by their act of incorporation, the northern
terminus of the Pittsfield & New Haven Railroad should be
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its intersection with the Stockbridge & Pittsfield Eailroad
in Lee or Lenox. This charter having expired, it was re-
vived by chap. 132, Acts of 1864; and the Stockbridge &

Pittsfield Eailroad having been constructed, the northern
terminus was fixed in Lee or Lenox, with authority to con-
nect with the Stockbridge & Pittsfield Eailroad in either of
those towns. The capital was fixed at $900,000, and four
years was given for the construction of the road.

By Acts of the same year, chaps. 242, 245, 246, 249,
260, Tolland, Sandisfield, Otis, Eecket and Lee were author-
ized to take stock in the company, and to issue their bonds
in payment therefor. By chap. 176 of Acts of 1865, the
capital stock was reduced to $500,000. By chap. 157, Acts
of 1866, the corporate name was changed to the Lee &

New Haven Eailroad Company. The company ivas author-
ized to construct a branch road to West Stockbridge, to
issue bonds for the purpose of constructing its road, and
to secure their payment by a mortgage of its road and fran-
chise. By chap. 128, Acts of 1867, the time for the con-
struction of the road rvas extended to April 5, 1870, and
an alteration was made in the law reducing the number of
voters requisite to make town subscriptions from three-
fourths to two-thirds of the voters present and voting
thereon. Notwithstanding these new powers granted by
the legislature, the company failed to secure the funds
necessary for the construction of its road, and application
was made to the legislature of 1868 for a state loan.

By chap. 313, Acts of 1868, a state loan of $300,000
was authorized, under certain specified conditions, to aid in
the construction of the road. This Act was approved June
5, 1868; and by an Act (chap. 316) approved June 6,
1868, the capital stock of the company was reduced to
$300,000. By chap. 6, Acts of 1869, the Loan Act of
1868 was amended in two particulars,—one reducing the
amount required to be expended by the company as a condi-
tion of receiving the instalments of state scrip of $50,000
each, from $lOO,OOO to $50,000 after the receipt of the first
instalment; and the other extending the time from three
to four years, within which it must be made to appear that
the railroad would be completed in order to obtain the full
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benefit of the state aid. By chap. 243, Acts of 1869, the
town of Stockbridge 'was authorized to take stock in the
road, and by chap. 348 of the same year, the company was
authorized to change its location near the northerly end and
at its intersection with the Stockbridge & Pittsfield Rail-
road, and to increase its capital stock to $500,000, if neces-
sary, to complete its railroad and branches.

The time fixed for the construction of its road having ex-
pired April 5, 1870, the Act of 1870, chap. 387, was passed
(approved June 21, 1870), by which all Acts and parts of Acts
relating to the Lee & New Haven Railroad Company, which
were in force on April 1. 1870, are revived and continued in
force; and the time for the construction of the railroad was
extended to June 5, 1872, the time within which the state
scrip could be issued under the Loan Act as amended.

By chap, 399, Acts of 1870, the town of Pittsfield was
authorized to take stock.

During the years 1870 and 1871, fresh efforts were made;
to the amount of subscriptions necessary to build the
road, but without success, although the towns of Saudisfield
and Otis had each voted to subscribe for $40,000 of the
stock,—the former on September 17, 1870, by a vote of 136
yeas to 16 nays; the latter on September 24, 1870; and the
town of Tolland had voted to subscribe for $25,000 of the
stock, on September 26, 1870,by a vote of 38 yeas to 10 nays.

The times limited for the construction of the railroad, and
for the issue of the state scrip, under the Loan Act, would
both expire on June 5, 1872; the necessary subscriptions
were not obtained, and the company was again before the
legislature in 1872, asking additional legislation.

The Act of 1872, chap. 73, Avas passed (approved March 8,
1872), by the express terms of wTich the time for the con-
struction of the railroad was extended to June 5, 1875.

The above are believed to be all the special Acts of the
legislature in relation to the Lee & New Haven Railroad
Company. A knowledge of this legislation seems to us

essential to the intelligent understanding of the history of
this railroad enterprise, and of the matters referred to us
under the Resolve of the legislature.

Much discussion has taken place, in and out of the legisla-
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ture, as to the legal construction of the Act of 1872, and as
to the intents and purposes of the Lee & New Haven Rail-
road Company, its officers and agents, in seeking legislation
that year, and as to what legislation was sought. To remedy
the alleged defect in the Act of 1872, and to remove all
doubts as to its construction, a bill was reported by the rail-
way committee, in 1873, which, by its express terms, revived
and extended the Loan Act to June 5, 1875.

This bill passed both branches of the legislature, but was
vetoed by the governor, May 16, 1873.

We do not consider it within our province or duty to ex-
press any opinion as to the legal construction or effect of the
Act of 1872, but we made special inquiry into the facts as
to the relation of this company, its officers and agents, to the
passage of that Act, and we arc satisfied of the following
facts:

That Orlow Northway, of Sandisfield, a director of the
Lee & New Haven Railroad Company, and, since August,
1872, its president; John C. West, of Pittsfield, another
director, and Hon. OrL, Burt, of Sandisfield, formerly a
state senator from Southern Berkshire, all acting as a com-
mittee in behalf of said company, went to Boston during the
session of 1872,.f0r the purpose of securing the passage of a
law extending both the Loan Act and the time for the con-
struction of the railroad; that said committee individually
saw Senator Thayer, of Northern Berkshire, then acting
chairman of the railway committee on the part of the Senate,
and told him they desired to secure the passage of an Act
extending the Loan Act, and also the time for the construction
of the railroad ; that Mr. Burt told Senator Thayer that the
extention of the time for the construction of the road would
be of no use without an extension of the Loan Act; that
Senator Thayer told the committee that an extension of time
for the construction of the road was all that was necessary;
that he introduced a bill, on leave, in the Senate, substan-
tially like the one afterwards enacted into a law as chap. 73 ;

that the bill was referred to the railway committee, before
whom a formal hearing was had, Messrs. Northway and Burt
being present, and no opposition being made, and no question
raised before the committee as to its effect upon the state

2
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loan, it was reported to the Senate by Senator Thayer, for
the committee, and became a law, without debate ; that Sen-
ator Thayer and another member of the railway committee,
when the bill was before that committee, knew that the bill
was intended to continue the state aid, and supposed that
such would be its legal effect; that some other members of
the railway committee did not suppose such would be its
effect, or that an extension of the Loan Act had been sought
by the company; that, after the passage of the Act, doubts
arose as to the effect of the Act, and a committee of the
company went to Boston to procure the passage of a law
extending the Loan Act, if not already secured, and that they
again consulted Senator Thayer, who advised them to consult
legal counsel upon the question; that, pursuant to this sug-
gestion, they obtained the written opinion of ex-Attorney-
General Charles Allen, dated April 11, 1872, in favor of the
position that the legal effect of the Act was to continue the
state loan to June 5, 1875, and that the governor and coun-
cil had a right to issue the state scrip at any time prior to
that date, unless the governor, council and commissioners
should be satisfied that the road would not be finished before
June 5, 1875.

Upon satisfactory proof of the foregoing facts, we are satis-
fied that the company, through its officers and agents, in good
faith, and without collusion, sought an extension of the Loan
Act, and supposed they had secured such extension, in effect,
by the passage of the Act of 1872, chap. 73.

In the following May, the towns of Otis and Sandisfield, by
their respective committees, each subscribed to $40,000 of
stock. The town of Tolland, at a special town meeting, held
on May 25, took additional action in regard to the town sub-
scription, and the issue of its bonds, and, early in June,
subscribed to $25,000 of the stock. Other subscriptions, of
individuals, were made to such an amount that the company
felt warranted in making a contract for the construction ot
the road.

The entire cost of the road, including depots, right of way
and fences, but not including equipments, was estimated by
E. G. Ferris, the engineer of the company, at $645,000.

He testified that this estimate was carefully made by him
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for H. W. Phelps & Co., before he entered into the employ
of this company, and that it was, in his opinion, correct in all
respects.

Assurances had at that time been received from the New
Haven & Northampton Company that that company would
extend their branch road to connect with this road at the
state line, and, if desired, equip and run the road when
completed.

On September 20, 1872, the company made a written con-
tract with I. B. Davis & Co., of Poughkeepsie, N. Y., for
the construction of its entire road, not including fences,
depots and equipments, from Lee to the state line, for the
sum of $600,000 (the estimated cost of its construction, ex-
cluding right of way, fences and depots), one-half of the
contract price to be paid in state scrip, issuable under the
Loan Act, one-fourth in stock at par, and one-fourth in cash,
the whole work to be completed on or before July 1, 1874.

Work was commenced under this contract about Novem-
ber 1, 1872, and pushed vigorously forward until the recep-
tion of the veto message of the governor, in May, 1873,
when all work on the road was at once suspended, and has so
remained ever since. The treasurer of the company testified
that the whole amount earned by the contractors under their
contract was $96,361.02, the amount paid them in cash
$59,798.55, leaving now due $24,090.25 in stock and
$12,472.22 in cash.

All payments were made upon monthly estimates of the
company’s engineer.

The company’s engineer testified that he made, on May 29,
1872, an accurate survey and estimate of the work done by
the contractors under their contract, which estimate was
produced.

We are satisfied that the road can be well and thoroughly
constructed in a substantial manner for the contract price;
that the contractors would, in all probability, have fulfilled
their contract within the specified time, and the company
would have performed all its conditions and made all pay-
ments on its part to be done and made, provided it had
received the expected instalments of state scrip.

Mr. John W. Phelps, of Springfield, Mass., a member
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of the firm of H. W. Phelps & Co., of that city, railroad
contractors, who were, in the summer of 1872, negotiating

7 O O

for the construction of the railroad, applied to the governor
for information as to whether the state scrip would be avail-
able towards the construction of the road, and Attorney-
General Train gave his written opinion, dated August 3,
1872, to the governor, at his request, stating his opinion
that the Act of 1872, extending the time for the construction
of the road, did not affect the Loan Act, and that the time
for the issue of state scrip expired June 5, 1872.

The president, treasurer and all the directors of the Lee
& New Haven Railroad Company made oath that they "did
not know or have intimation from John W. Phelps, or
Willis Phelps, or from any source whatsoever, that an opin-
ion had been obtained from, or given by, the attorney-gen-
eral of this State, that the Act of 1872 did not carry with it
the Loan Act of 1868 ; and that, in no way or manner, did that
fact come to their knowledge, or either of them, until the
session of the legislature of 1873, and that they contracted
the road with the full belief and understanding that the Loan
Act of 1868 was in full force, and that John W. Phelps,
although a director, never acted as such, and never met the
Board, and was a director only in name.”

A letter from J. W. Phelps, under date of May 25, 1874,
was before us, in which Mr. Phelps says :

“I was for a short time a director in the Lee & New Haven
Railroad Company, in 1872. ... I think I never met with the
directors at any meeting of the company, or in any manner took any
action as a director. Also, that, although I was a director at the
time I obtained the opinion of the attorney-general concerning the
state loan, I did not obtain that opinion as a director, or in any way
in the interest of, or for the information of, the railroad company,
or any one in any way connected with the company, but I asked for,
and obtained the opinion, solely as a member of the firm of H. W.
Phelps & Co., who were at that time negotiating for the construction
of the road for the railroad company; and, having obtained the
opinion, I did not then, and, in fact, never have, showed that opinion
to an}r one connected with the Lee & New Haven Co., or to any other
man; and, further, I did not mention or communicate the fact of my
obtaining any opinion whatever, or that such an opinion had been
obtained by any one, to any one connected with the road.”
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Mi -. Phelps’s name does not appear among the subscribers
to the stock. It appears, from the records of the company,
that he resigned by letter, which was read, and his resigna-
tion accepted at a directors’ meeting, December 7, 1872.

In view of these facts, we are satisfied that the contract for
the construction of the road was made, and the work there-
under commenced, in good faith, and under the belief that the
state scrip would be issued in aid of the construction of the
road.

It was admitted by the officers of the company that twenty
per cent, of the par value of each and every share of the
capital stock had not been paid into the treasury of the com-
pany, nor a certificate filed with the secretary of the Com-
monwealth, as required by chap. 333, Acts of 1871, before
the construction of the road was commenced; but such a
certificate was filed January 7, 1874, not then sworn to,
but which was sworn to on April 13, 1874.

The company claimed that, having been incorporated prior
to the passage of this Act, it was not amenable to its require-
ments. Subscription papers, containing subscriptions to stock
to the amount of $323,700, were exhibited to us, fourteen
shares of which were payable in land damage.

Of this amount, $105,000 were subscribed by the towns of
Otis, Lee and Sandisfield, $150,000 by the contractors,
$40,000 by John Kelley, one of the firm of I. B. Davis &

Co., and $28,700 by other individuals.
A book was also produced, containing the written agree-

ments of parties to take the aggregate sura of $1,750 in set-
tlement of land damages.

One of the commissioners visited New Haven, and saw a
subscription book, which contains subscriptions to the stock,
made by parties in New Haven, in 1872, under a heading of
the same tenor of that appended to this report. This book
was in the hands of the party who obtained most of the sub-
scriptions, and he stated that it was understood with the offi-
cers of the company that nothing should be paid until the
Massachusetts state loan was secured. The book has never
been in the possession of the officers of the company.

No call has ever been made, and nothing paid, on these
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subscriptions, although there is no condition attached which
invalidates them.

He also stated that' many of the parties who had signed
agreed to increase their subscriptions, which, with the amount
promised by other parties, would have raised the total sub-
scription to $40,000, and that the amount of $50,000 would
probably have been subscribed and paid if the state loan
had been secured.

Such representations had been made to the officers of the
company, that we are satisfied that they had reason to believe,
and did actually believe, that subscriptions had been secured
and promised by parties in New Haven to the amount of
$50,000 before the contract for construction was made; but
only $20,700 appears to have ever been actually subscribed.

We accordingly find the whole amount of subscriptions to
the stock of the road to be $346,100, including $150,000 sub-
scribed by the contractors, and also the New Haven subscrip-
tions, and $325,400, excluding the New Haven subscriptions,
all of which was subscribed before the contract for construc-
tion was entered into.

We find that the sum of $62,848.46 has been paid in, in-
cluding the amount paid by the towns of Otis, Tolland and
Saudisfield. Of this amount, $59,798.55 has been paid to
the contractors in cash, as already stated, and the balance has
been paid for engineers’ services and incidental expenses.

No money remains in the treasury of the company.
We find that the town of Sandisfield has issued bonds to_

the amount of $26,200, the town of Otis to the amount of
$16,000, and the town of Tolland $15,000.

Whole amount issued by these three towns, $57,200.
We find that this whole amount was issued in consideration

of the company’s receiving aid from the State. Of the bonds
so issued, the Commonwealth has purchased and now (Sep-
tember 1, 1874) owns the following amount, issued under
authority of the before-mentioned Acts of the legislature :

$lO,OOO 00
10,000 00

Sandisfield,
Tolland,

8,000 00Otis,

Whole amount, ..... $28,000 00
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All dated January 1, 1873, and payable twenty years from
date, but redeemable at the option of the towns, —Sandisfield
in ten, Tolland in fifteen, and Otis in five years from date,
bearing interest at the rate of seven per cent., payable semi-
annually.

No other towns issued any bonds in aid of the road.
The town of Lee, at a special meeting, held September 8,

1869, voted to subscribe to $75,000 of the stock, by a vote
of 324 yeas to 39 nays, to issue notes or bonds in payment
thereof, and also chose a committee to make the subscription ;

but no subscription was ever made, although this vote has
never been reconsidered.

It appears, however, that the town voted, at a special
meeting on February 15, 1872, to subscribe to as many shares
of the capital stock of the Lee & Hudson Railroad Corpo-
ration as shall amount in dollars to five per cent, of the val-
uation of the town on May 1, 1872; that a committee was
chosen to make this subscription; and that a subscription of
$85,000 had been made to the stock of this company, in pur-
suance of this vote.v

The committee who made the subscriptions in behalf of
the several towns, and many of the individual subscribers,
including nearly all the largest, appeared and testified that
at the time of such subscriptions they supposed that the
Loan Act was still in force, and that the state scrip would
be issued to aid in the construction of the road; and we are
fully satisfied that almost, if not quite all, said subscriptions,
including all the town subscriptions, were made in good
faith and in reliance upon the state loan.

It appeared in evidence that many of the land-owners
along the line of the road had signed an agreement to give
the right of way over their lands to the company, provided
that the road should be constructed and operated; and it
further appeared that the value of the lands entered upon
and taken was about $9,000 to $lO,OOO.

Much of the land over which the road passes is of com-
paratively small value; but in many places, especially in
Lee, some valuable lands and buildings thereon have evi-
dently been greatly impaired in value, and the owners will
receive no corresponding benefit if the road shall be left in
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its present unfinished condition. Several of these land-
owners estimated their damage at not less than $l,OOO
each. No land damages have been paid to any one.

The towns traversed by the railroad have a small popula-
tion, almost exclusively engaged in agricultural pursuits, and
a low valuation; but .they contain many extensive tracts of
wood and timber land, now of small value, abundant water-
power, and many quarries of stone now unused and unde-
veloped, which it is claimed would be developed and become
valuable upon the construction and operation of a railroad.

One intelligent witness, well acquainted with the locality
and the price of standing wood and timber in that region,
testified that he estimated the amount of laud covered by
standing wood and timber within a distance of two miles
on each side of the railroad, and a distance of eight miles
above the village of New' Boston, in the town of Sandis-
field, at 10,000 acres, which would yield 300,000 cords of
wood, now of very, little value, but which would be worth
one dollar per cord standing, upon the construction and
operation of a railroad. The quantity of such wood and
timber is evidently very large, and we saw no reason to
think that the amount was over-estimated.

Mr. E. G. Ferris, of Newton, former engineer of the
company, a candid and intelligent witness, submitted to us
under oath an estimate based upon his actual surveys of
the water-power of the Farmington River. The reservoir
therein referred to is situated in the town of Otis, and is
owned by the Farmington River Water-Power Company,
incorporated under the laws of this Commonwealth, chap.
134, Acts of 1867. The flow of water from said reservoir
empties into the Farmington River at Cold Springs.

Mr. Ferris also submitted estimates of the amount of
freight, and from what sources derived, which would prob-
ably come to this road from the toAvns of Sandisfleld, Tol-
land, Otis, Tyringham and Becket, based upon his personal
observation and knowledge, and the information obtained
by him personally from the best informed persons in those
towns; and also an estimate of the approximate earnings
of the railroad the first year of its operation.

The question as to the amount of business which will be
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'done upon any contemplated railroad not yet constructed is,
necessarily, to a great extent a speculative one, and involves
so many considerations, that we have not ventured to express
any opinion as to the amount of business which would probably
be done upon this road if completed and put into operation.

Mr. Ferris testified that there were large quantities of
granite in the neighborhood of this road, easy to quarry
and of fine quality, capable, if worked, of furnishing suf-
ficient freight for a railroad, and that many quarries could
be opened within thirty rods of this road.

We made no personal examination of these deposits; but
the stones used in the construction of the bridges and cul-
verts, quarried upon the line of the road, were, of fine quality,"
and some of them of very large size. ’

Copies of the opinions of Mr. Allen and of Attorney-
General Train; of the contract for the construction of the
railroad; of the subscription papers; of the certificate tiled
in the office of the secretary of the Commonwealth; of Mr.
Ferris’s estimates of the cost of the road ; of the work done
by the contractors; of the Farmington River statistics; of
the estimated amount of freight from the towns of Becket,
Tyringham, Otis, Tolland and Saudisfield; and of the ap-
proximate earnings of the road, are appended for the infor-
mation of the legislature. Copies of the records of the
meetings of the stockholders and directors may be found
appended to House Doc. No. 373 of 1874.

We have not expressed an opinion as to the propriety
of exteuding state aid, in any form, to this company, con-
sidering our duty fully performed in reporting, as we have
done, upon the special matters of inquiry with which we
were charged; and, also, upon all the facts in relation to
the Lee & New Haven Railroad which have come to our
knowledge during our investigation, and which we have
deemed material for the information of the legislature in
passing upon the important questions at issue between this
company and the Commonwealth.

HORATIO G. KNIGHT
MILTON B. WHITNET
JAMES M. SHUTE.
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(Copy.)

0 Court Street, Boston, April 11, 1872.
Sir :—I have examined the statutes relating to the Lee & New

Haven Railroad Companjr, with a
of the present year, extending tin
railroad till June 5, 1875, carries
by St. 1868, ch. 313, so that stat
the governor and council shall be
Lee to the state line will be &

opinion is in the affirmative.

iew of seeing whether the statute
time for the construction of the

with it the state loan authorized
; scrip may properly be issued, if
satisfied that the railroad from

}mpleted by that time; and my

The general purpose of the statute of 1868 clearly was to aid in
the construction of the railroad,
time within which the company w
expire, by St. 1867, ch. 128, sect.;

When that Act was passed, the
re authorized to build it would
1, on April 5, 1870.

The statute of 1868 did not, in
company should have any longer

express terms, provide that the
n which to build the

road; but it did provide that the delivery of state scrip should be
stopped, if at any time it should appear to the governor and coun
cil and commissioners, that a railroad would not be completed be
tween Lee and the state line by Ju

I cannot doubt that this would amount to an extension of the
authority of the company, just as much as if such extension had
been granted in plain terms. It fixed a limitation of time within
which the road was to be built. Then, by the statute of 1869, ch. 6,
sect. 2, this limitation of time with reference to the state loan was
extended till June 5, 187:

In this statute, again, no extension of time for building the road
was given to the company, in express terms; but in tin
before, I cannot doubt that the statute was perfi 1 to
extend the authority of the company. The legislature obviously
regarded the statute which they passed as operative for all needful
purposes, and as equivalent to an extension of the authority of the
company, given in express terms.

APPENDIX
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Looking back to the phraseology of St. 1868, ch. 313, sect. 7,
it is found that if at any time it shall appear to the governor and
council that the road will not be completed within the prescribed
time, no more scrip shall be delivered, and the Commonwealth may
enter upon and take possession of the road and all the property,
and forthwith foreclose, without equity of redemption, the mortgage
provided for in section 3. The Commonwealth may take possession
just as soon as the conclusion is arrived at that the road will not be
done within the prescribed time. But whenever the Commonwealth
takes possession, of course, the railroad company is put out, and
can no longer prosecute the work.

Since then the legislature, by the Act of 1872, have said to the
company, “You may have till June 5, 1875, within which to finish
your railroad.” It cannot be considered that they mean to reserve
the liberty of taking possession of the road and property, and fore-
closing the mortgage, and putting the company out of possession,
unless the governor and council and commissioners shall be satis-
fied that the road will not be finished before June 5, 1875 ; nor is it
reasonable to suppose that there was any intention of postponing
the time of taking possession by the Commonwealth until several
years after the time fixed for stopping the delivery of state scrip.
The time of stopping the delivery of state scrip and of taking
possession of the road were identical, and when one is extended,
the other is also. On the whole, it seems to me that the various
provisions above referred to were intended to stand together; and
that the legislature of the present year, by extending the time for
the completion of the road till June 5, 1875, intended to authorize
the issuing of the state scrip, provided the governor and council
and commissioners should be satisfied that the company could com-
plete the road within the time when they were required to complete
it by the legislature—namely, June 5, 1875.

(Signed,) CHARLES ALLEN.
Wm. H. Hilt., Esq.

(Copy.)

Attorney-General's Office, Boston, August 3, 1872.

To His Excellency'the Governor:

Sir :—ln compliance with your oral request to Mr. Davis, I have
examined the statutes relating to the Lee & New Haven Railroad
Company, for the purpose of ascertaining whether the provisions of

I am, very respectfully, yours,
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St. 1872, ch. 73, extending the time for the construction of this rail-
road to June 5, 1875, have changed the requirement of St. 1868,
ch. 313, sect. 7, and St. 1860, ch. 6, sect. 2, that if it shall appear,
after any state scrip has been delivered to this company, that its
railroad will not bo completed from Lee to the Connecticut state
line within four years from June 5, 1868, no further delivery of
state scrip shall hereafter be made.

I am of opinion that this requirement is not changed bj- the ex-
tension of the time for the construction of the railroad which was
granted by the last legislature.

This Act does not refer to the existing provisions concerning
state aid, and I think it does not affect them by any necessary
implication.

Under its present name, and under its former name of the Pitts-
field & New Haven Railroad, this corporation has been from time
to time required to complete its road before certain designated
periods, or to forfeit its charter. At first, the period was April 22,
1852 (St. 1848, ch. 172) ; then April 5, 1868 (St. 1864, ch. 132) ;

then April 5, 1870 (St. 1867, ch. 128) ; then June 5, 1872 (St.
1870, ch. 387) ; and it is now fixed by the statute of last winter at
June 5, 1875.

Some of these periods were fixed before state aid was offered upon
certain terms to the company, and some have been fixed subse-
quently. The terms upon which the loan of the state credit might
have been obtained by the company are to be ascertained from
Sts. 1868, ch. 313, and 1869, ch. 6, which are, in my opunion, the
only statutes which define those terms.

(Signed,) CHARLES R. TRAIN.

I am, very respectfully, your obedient servant,
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(Copy.)

Made this twentieth day of September, A.D. 1872, by and between I. B.
Davis & Co., of Poughkeepsie, of the State of New York, of the first
part, and the Lee & New Haven Railroad Company, by their com-
mittee, of the second part.

WITNESSETH :

That for and in consideration of the payments and covenants
hereinafter mentioned to be made and performed by said railroad

company, the said party of the first part do hereby promise and

agree to execute, construct and finish in every respect, in the most
substantial and workmanlike manner, and to the satisfaction and
acceptance of the engineer of said company, a railroad from a point
on the line of the Stockbridge & Pittsfield Railroad, in the town

of Lee, as shown on the survey of the Lee & New Haven Railroad,
made by E. G. Ferris, to the state line of Connecticut, at or near
a point as shown on said survey, and turn-outs not to exceed one

the first part shall commencemile in length; and said party
iuth end of the line, and expendncconstrue
nnewhere between state line andfirst one hundred thousand d
completed on or before the firstOtis Village ; the whole
understood and agreed by theday of July, A.D. 1874. And it

id party shall fail to
we specified, they shall pay allperform said work within the tim
ipany, and forfeit to said com-damages which m
ilshed and all interest in saidpany all work done and mat

road or
fulfilment of the promises aforesaid, theIn

:1 agree to pay the party of
administrators, the sum of

said party of the second part prom
ir

lows, viz.: three hundred thou-x hundred t
and dollars of Massachuse

ash, and one hundred andhundrei
,1 stock of the said Lee & Newfifty thousand dollars in the capit
,te scrip shall be paid as soon asHaven Railroad Company ; said

ate according to the Loan Actmay be after receiving it from th

ade on or before the tenth day ofgranting it. Payments are to be ir

■nth’s work, as estimated by theeach month for the preceding me
and the amount to be paid shallengineer of said railroad company

ARTICLES OF AGREEMENT

party ot

par value, one
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be ascertained from and by a scale of prices hereto annexed ; pav-
ments to be made in the proportion of cash one-half, and capital
stock one-half for the first one hundred thousand, and for the next
fifty thousand one-half state scrip at par, and one-half capital stock,
and so on in proportion, state scrip, capital stock and cash, till pay-
ments are completed; and said party of the first part are to be
furnished with right of way and all earth necessary for fills which
cannot be obtained from excavations.

In witness whereof, the party of the first part, by I. B. Davis, and
the party of the second part, by its committee, duly authorized
and empowered so to do, have hereunto set their hands and seals
the da)r and year above written.

I. B DAVIS & CO. [seal.]

ORLOW NORTHWAY, [seal.]
ALBERT HULL,
PRENTISS C. BAIRD,
THOMAS M. JUDD,

Committee for Company.

Signed, in presence of
A. A. Jones, to I. B. Davis.
Edwin Mor, to Railroad Committee,

4
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We hereby subscribe for the number of shares (of one hundred
dollars each) set opposite our signatures of the Lee & New Haven
Railroad Company, a corporation duly incorporated by the laws of
this Commonwealth, and agree to pay the said sum of one hundred
dollars per share in instalments of not more than ten per cent,
thereof at one time, nor more than ten per cent, thereof in any one
month, as the same may be assessed or called for by the Board of
Directors of said company.

And said Board of Directors, in behalf of the company, shall have
power to enforce its claims against a delinquent subscriber by the
sale of his stock, or by process against him or his legal represen-
tatives.

The said instalments shall be payable to the treasurer of the
company, or his successor in office, within ten days after notice of
the call or assessment by the directors of the company, sent by mail
to the address set opposite our signatures.

To this we bind ourselves, our heirs, executors and administrators.

OTIS.

ate ot SIGNATURES. I P. 0. Address and Remarks.
Subscription. I Shares.1

1872. *

June 26, Norman Strickland, . . 10 Otis, Mass.
July 21), Wm. H. Stone, ... 10 In lumber and ties.

29, W. Tinker 8
29, V. W. Haskell, ... 10
30, C. J. Carter, ... 7 In lumber and ties.
30, Samuel Hamilton, . . 6 In lumber.
30, James Clark, Jr., . . o In lumber and timber.

Lester Miner,* .

Thomas Harrington, . . 3
Philo Smith,f
N. J. Kenyon, . . . 4
H. C. Champlin,... 2

31, Edward L Day, . . . 3
JamesE. Hildreth, . . 1

31, W. C. Broga & Co., 4
j H. H. BushnelhJ

LEE & NEW HAVEN RAILROAD.

* Lester Miner agrees to take one share of the above stock, and as many more shares as ray
land damage amounts to when agreed upon.

L, Philo Smith, agree to take in the above stock one-half of the damage done to my land

ike one share of the above stock, and as many more as myI I, H. H. Bushnell
and damageshall be.
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Date of No. of :
P. O. Address and Ri

Snares.
SIGNATURES. •marks.Subscription.

1872.
Newton W. Broga,
Orrin Willard, .

i
1 share in land

and lumber.
damage2

Stephen W. Carter,
5, David R. Parker,

West Becket, Ma,
Aug.

5, Levi Flint, .

5, Miles Wilcox,
W. J. Canfield,

7, S. H. Norton,

In lumber and tie
Montville, Mass.

1
as;

Cash10

L, J. Strickland,.
Curtis Hunt, East Otis.1

1
1

C. S. Cannon,
H. C. Strickland,
P, S. Tinker, 2

July 22, Albert Hull, New Boston,
Cold Spring,
Tolland,

Ma10
Henry B. Norton,
O. E. Snow,
Campbell Case, .

6, Smith Paper Co.,
15, Hurlburt Paper Co., paid
16, H. Garfield,.

&

6
5

July Lee,10
So. Lee,6

4
317, Prentiss C. Baird,

17, May Rogers,
17, Chaffee & Hamblin,
19, Benton Bros.,

2
2

19, j John Bottomly, paid,.
19, Edward Bosworth,
19, Peter Quaokenbush, .

19, C. C. Holcomb, .

1
3
9

2
219, Bullard & Hinkley,

19, F. M, Pease, paid,
20, John Dowd,

9

East Lee, Ma.1 ss
20, R. J.Dowd,

Edwin Sturges
22, W. Strickland,

1
1
1

22, Cauch & Oakley,
22, Thomas A. Oman, paid,
22, David Dresser, paid, .

23, Josiah A. Royoe,
23, Nathan Gibbs, .

1
Lee.1

1
1

1
23, Boland & Savage,
23, James W. Ferry, paid,
23, Arnold Palmer, Jr., .

23, F. W. Gibbs, paid,
23, G. H. Phelps & Son, paid,
23, J, A. L’Hommedieu, .

1
1
1

2

23, R, B. Cheney,
25, Thos. Cormack, .
26, Thos. Heaphy, paid,
30, Sparks & Casey,
30, Ball & Baldwin, .

1
1

Arnold Palmer,
A. A, Jones,
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Date of No. of
Shares.

SIGNATURES. P. 0. Address and Remarks.Subscripts

John Yerran, 1
I. B. Davis & Co.,
John Kelley,

1,500
400

SANDISFIELD & NEW BOSTON.

187a.
July 26 Orlow Northway,

Philander Twining & Son
10
10 j To be paid in land damage,
4 j To be paid in ties and lum-J. P. Hall,

ber.
L. C. Norton,
C. H. Hunt, 3

2 ■ Tobepaidin land damage,
9

Lewis Clark,
N. M. Clark,
Timothy Persons, o
Loren DeWolf, In ties and lumber.
Darwin J. Baldwin, 2

9Ransome R. Gladding,
Henry Deming, .
Oscar Pratt,

2 In ties and lumber.

Samuel Emory,
A 1 biram Snow,

1
2

Henry M. Wilcox, 1
John Sage 1

July 26, Miles J. Hawley,
H. J. Hurlburt, .

Correl Deming, .

3
1
3
1J. H. Manning,

C. H. Cotton, 1
Leander Cotton, 1
A. & M. Miller & Son, 5

5William Clark, .
Henry Boardman, 2

F. W. Benjamin,
Aug. 3, JulesPequinot,

J. J.Lawler,

1
2
9

1Geo. S. Ives,
Colebrook River.Aug. 10, Phineas C. Peck,

10, Silas Ives, . 3 Ties and lumber.
1 Tobepaidin land damage
1

15, F. C. Clapp,
15, Carlos Derslow
15, E. G. Ferris, 1

June 4, Inhabitants of the town o
Tolland, Mass,, by their
Committee duly au-
thorized and approved
thereto, . . . . 250

Fowler T. Moore, Alonzo Mil-
ler, Nelson B. Twining, Com-
mittee ofsaid town of Tolland.
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Date of
Subscription.

The inhabitants of the town
of Otis, by their Com-
mittee, subscribe for four
hundred shares of the
stock of the Lee & New
Haven Railroad Com-
pany, ■

10,May

Alanson Crittenden, Norman
Strickland, Samuel Hamilton,
Committee of said town ofOtis.

The inhabitants of the town
of Sandisfield, by their
Committee, subscribe for
four hundred shares of
the capital stock of the
Lee & New Haven Rail-
road Company,

Orlow Northway, Albert Hull,
John O. Barker, Committee
of the town of Sandisfield.

SIGNATURES.
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(Copy.)

This is to certify that the capital stock of the Lee & New Haven
Railroad Company has been actually subscribed in good faith by
responsible parties, without any condition which invalidates the
subscription to an amount equal at least to fifteen thousand dollars
for each mile of road proposed to be built; and that twenty per
centum of the par value of each and every share thereof has been
actually paid into the treasury of the company.

OTIS NORTHWAY,
Pres, of L. $ N. H. R. R. Co.

ALBERT HULL,
DARWIN J. BALDWIN,
TIMOTHY PERSONS,
FOWLER T. MOORE,
NELSON B. TWINING,
WILLIAM TINKER,
CHARLES J. CARTER,
C. C. HOLCOMB,
PRENTISS C. BAIRD.

Majority of the Directors of the L. § N. H. R. R. Co.

Lee, December 10, 1873.

Rec’d in Secretary’s Department, Jan’y 7, 1874. Wrote to Pres’t re-

questing fee of $5O, as per oh. 333, Acts 1871. Fee, $5O; rec’d
Jan. 27th.

Berkshire, ss. April 13,1874.
Then personally appeared the within named persons, a majority of the

directors of the Lee & New Haven Railroad Company, and made oath to
the truth of the within certificate by them subscribed.

Before me, Orlo Burt, Justice of the Peace.

CERTIFICATE FILED IN THE OFFICE OF SECRETARY
OF STATE.
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ESTIMATE OF THE COST OF THE LEE & NEW HAVEN
RAILROAD. (Lee to State Line.)

450,000 cubic yards earth work, . . . at 60 cts., $225,000 00
8,000 “ “ rook “

... at $2.00, 16,000 00
3,300 “ “ masonry in culverts, .

. at $B.OO, 26,400 00
2,000 “ “ bridge abuts., . . .at $12.00, 24,000 00

800 linear feet pile bridge, . . . .at $lO.OO, 3,000 00
30,000 feet timber in work, . , . .at $50.00, 1,500 00
60,000 ties on the line, at 50 cts., 30,000 00

26 miles track, except ties, . . .at $lO,OOO, 260,000 00
Engineering and contingencies, 14,100 00
Right of way 15.000 00

80.000 00Depot buildings and fences,

$645,000 00
E. G. FERRIS, Engineer.

New Boston, Mass., Oct. 21, 1872.

Final Estimate of all the Work done and Materials furnished by I. B.
Davis & Co., under their Contract for building the Lee & New Haven
Railroad.

127,523 cubic yards earth excavation, at 50 cts., $63,761 50
at $2.19, 14,307 276,533 “ “ rock

1,429 “ “ masonry, . . .at $B.lO, 11,574 90
216 “ “ stone delivered,. . .at $6.00, 1,290 00
131 “ “ “ at $4.00, 524 00
446 linear feet drain tile laid. at $2.00, 892 00
144 “

“ iron pipe, at $l.OO, 144 00
2,885 “ “ piles delivered, . . . at 11 cts., 317 35
1,500 ties, “ . . . at 50 cts., 760 00

Engineering, 2,800 00

$96,861 02
24,090 25Less 25 per cent, stock,

$72,270 77
49,201 66Less paid to May 15,

$23,069 11
May 23, 5,000 00

Due, $18,069 11

I certify that the above estimate is correct, and that the prices are in
accordance with the contract between I. B. Davis & Co. and the Lee &

New Haven Railroad Company.
E. G. FERRIS, Enginee

New Boston, May 29, 1873.
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Heads in “Shaw's Pond," which contains over 300 acres.

Fall, to Cold Spring, 7A miles, 140 feet
Minimum flow of water, 2,000 cubic feet per minute
Ordinary “ “ 3,000 “ “ “ “ equals 40 horse-

power per mile, or 300 horse-power north of Cold Spring.
Now built, 7 dams. One saw-mill to each dam is the largest use made

of any one dam.
Reservoir, 1,500 acres; extreme depth, 40 feet
1,500 acres water = 65,340,000 cubic feet of water per foot in depth
Cold Spring to State Line, 9 miles, fall, 625 feet.
Minimum flow of water, 4,500 cubic feet per minute.
Ordinary “ “ 6,000 “ “ “ “ equals 240 horse-

power per mile; or 2,160 horse-power, with falls of 20 feet each.
Now built, 10 dams. Largest use made of any dam is now one saw-mill.
Clam River—affluent of Farmington River at New Boston—increases

the flow of water about one-third.

Towns of Bucket and Tyrinqham.

Estimated amounts of Freight from the Towns

Tons Tons
FROM WHAT SOURCES DERIVED.

per Day. perAnnum,

Saw Mills, 10 M feet per day, 15 4,500
Flour and meal, - 200
Milk from 125 cows, 260 gals, per day, ... 1 300
Maple sugar, - 80
Cheese, . j - 20
Butter, i - 10
Beef, cattle and calves, : - 30

FARMINGTON RIVER STATISTICS.

E. G, FERRIS.

LEE & NEW HAVEN RAILROAD.

5,090Total, one year, tons.
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LEE & NEW HAVEN R|A ILRO A D .

Town of Otis.

Estimated amount of Freight from the Town

FROM WHAT SOURCES DERIVED.
per Day. i per Ann

12Saw Mills, 30 M feet per day
Flour and meal, .

...

45 13,600
3 900
4 1,200
i 150
I 150

1 300

1 Tannery,
1 Furniture factory,
1 Rake factory,
Merchandise, &o ~

Milk from 200 cows, 400 gals, per day
Maple sugar, . . .

If 526
50
50Cheese.

Butter,
Tobaco

20
10

Beef, cattle and calv 100

Total, one year, tons. 16,955

Town of Tolland.
Estimated amounts of Freight from the Town ,

Tons TonsFROM WHAT SOURCES DERIVED.
per Day. per Annum.

7 Saw Mills, 12 M feet per day, 20 6,000
Flour and meal, 2 600

1 Furniture factory,* 2 600
Merchandise, &c., - 25
Milk from 150 cows, 300 gals, per day, ... 1£ 460
Cheese, . ,

.
_ 50

Butter, _ 20
Maple sugar.Maple sugar, - 100
Tobacco, _ 20
Beef, cattle and calves, 100

Total, one year, tons, - 7,965

Three miles to Leo & K. H R. R. Hauls sixteen miles now.

LEE & NEW HAVEN RAILROAD.
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Town of Sandisfielu

tilli

FROM WHAT SOURCES DEI.

11 Saw Mills, now running 20,000 t
•> Tanneri
Flour and meal

Bedstead and chair factor!
1 Tub keeler and wooden ware fact
:l Rake factories, ....
Merchandis
Milk from 200 cows, 400 gals, j;
Maple suga
Cheese
Butter,
Beef, cattle and calv
Tobacco,

Total, one year, to;

An unlimited amount of excellent granite lies within forty rods of the
road, 76 miles to Albany, Go miles to New Haven.

Estimate for First Year.

1.5,000 tons from and to Lee, at f 1 per ton, .... ? 15,000 00
3:i,000 “ lumber, south of Lee, at 50 cts. (haul 11 miles), 16,500 00

r> 000 “ various “ “ at f 1.60, .... 18,000 00
Passengers, 12,000 00
Mails and express, 1,600 00

f63,000 00
Less 66| per cent, for expenses, 42,000 00

Net earnings, first year, $21,000 00

Interest on state loan, $lB,OOO.

1,JE K & XK W II AV E X RAILRO Al>

APPROXIMATE EARNINGS LEE & NEW HAVEN RAILROAD


