
HOUSE No. 207

[New draft of House No. 149, as recommended by Committee on Bills on
Third Reading.]

House of Representatives, Mar. 14,1881.

The committee on Bills in the Third Reading, to whom was
referred the bill concerning the manufacture and sale of
intoxicating liquors (House Document, No. 149), report as
follows:

The committee on Bills in the Third Reading, who are re-
quired under the rules “to examine and correct the bills
referred to them for the purpose of avoiding .... uncon-
stitutional provisions,” report this bill in a new draft which
omits the sections referring the law to the people. These
sections your committee believe to be unconstitutional. It
is well settled that legislation may be conditional, and its
taking effect dependent on some future event, where local
private or limited interests are concerned. A charter, for
example, or amendments thereto may be made conditional on
the acceptance of the corporators, for they have a special
and peculiar interest in the terms and conditions of such a
law. For the same reasons the question whether a country
or township shall be divided, or two townships or school-
districts be reunited, or a municipality contract particular
debts, or engage in a particular improvement, is always a
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question which may with propriety be referred to the
voters of the municipality for decision.

It is also well settled in this State, although in other States
there is much doubt, and the drift of opinion has been oiten
the other way, that local option laws (so called) are consti-
tutional. This point has been decided in the Commonwealth
v. Bennett (108 Mass.), and Commonwealth v. Dean (110
Mass.). In these cases the Court confine themselves abso-
lutely to the narrow ground of the case before them, and
hold that, as license is a matter ,of police regulation, and of
local interest and expense, it is a question which may properly
be decided by those specially interested. In other words,
they put local option on the same ground as the acceptance
of a charter, and carefully refrain from the broader question
of the submission of a general law to the people.

The Constitution forbids the Legislature to exercise powers
pertaining to the other departments of government, to the
end that this maybe a government of laws, and not of men,”
and gives them “full power and authority ” to make all laws.
They are not expressly prohibited from submitting a law of
any sort to the people, but the occasion on which they shall
refer their action to the people is carefully defined. Even in
this case, in a change of the fundamental law, two legislatures
are required to act independently, and upon their own re-
sponsibility, before an amendment to the Constitution can be
submitted to the popular vote. The people can prevent an
amendment of the Constitution favored by the Legislature, but
they cannot obtain an amendment except through the medium
of the Legislature acting independently. As the question of
the right to submit a general law to the people is only matter
of inference from the Constitution, and has never been passed
upon by our courts, we are obliged to look for guidance on
this point to decisions in other States, and to general principles.

Judge Cooley, the most eminent living authority on Ameri-
can constitutional law, in his work on “ Constitutional Limi-
tations” (3d ed. p. 116, 4th ed. p. 141) says; “ One of the
settled maxims in constitutional law is, that the power con-
ferred upon the Legislature to make laws cannot be delegated
by that department to any other body or authority. Where
the sovereign power of the State has located the authority,
there it must remain ; and by the constitutional agency alone
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the laws must be made, until the Constitution itself is
changed. The power to whose judgment, wisdom, and pa-
triotism this high prerogative has been intrusted cannot
relieve itself of the responsibility by choosing other agencies
upon which it shall be devolved, nor can it substitute the
judgment, wisdom, and patriotism of any other body for
those to which alone the people have seen fit to confide this
trust.” Then, after discussing the question of conditional
laws such as charters and the like, Judge Cooley says :

“ The
question then arises whether that which may be done in refer-
ence to any municipal organization within the State may not
be done in reference to the State at large? May: not any
law framed for the State at large be made conditional on an
acceptance by the people at large declared through the ballot-
box ? If the decision of these questions is to depend upon the
weight of judicial authority, up to the present time, it must
be held that there is no power to refer the adoption or rejec-
tion of a general law to the people of the State, any more
than there is to refer it to any other authority, The prevail-
ing doctrine in the courts appears to be, that, except in those
cases when by the Constitution the people receive expressly
reserved to themselves a power of decision, the function of
legislation cannot be exercised by them even to the extent of
accepting or rejecting a law which has been framed for their
consideration. Chief Justice Haggles* in Barto vs. Himrod
(8 N.Y., 489), sa}^s: ' The exercise of this power by the peo-
ple in other cases is not expressly, and in terms, prohibited
by the Constitution, but it is forbidden by necessary and
unavoidable implication. The Senate and Assembly are the
only bodies of men clothed within the power of general legis-
lation. They possess the entire power, with the exception
above stated. The people reserved no part of it to themselves
(with that exception), and can thereforeexercise it in no other
case.’ It is therefore held that the Legislature have no power
to submit a proposed law to the people, nor have the people
power to bind each other by acting upon it. They voluntarily
surrendered thatpower when they adopted the Constitution.
The government of the State is democratic, but it is a repre-
sentative democracy, and in passing general laws the people
act only through their representatives in the Legislature.
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Nor, it seems, can such legislation be sustained as legislation
of a conditional character, whose force is to depend upon the
happening of some future event, or upon some future change
of circumstances.”

The court in State vs. Parker (26 Vt., 857), and in Smith
vs. Janesville (26 Wis., 291), take a different view, but the
great weight of authority follows the New York decision, and
that the prevailing doctrine is as stated above by Judge
Cooley, who inclines himself to the Vermont and Wisconsin
view, admits of no question. This doctrine which prevails
in the United States rests, as can be readily seen, on no
technical ground, but on the broad principle that the ability
of the law-making body to refer general laws to the people
for a final decision would soon destroy all sense of responsi-
bility, might easily become a very evil precedent, and lead to
the most unfortunate results, such as are always likely to flow
from irresponsible action. In view of the fact that there is no
decision by our own courts on this point, that the prevailng
doctrine in other States is that the submission of general laws
to the people is unconstitutional, and that the plain inference
from our own Constitution is the same, your Committee
believe that this law, with the final clauses, is obnoxious to
the Constitution. But whether the view of your Committee
is correct or not on this point, it is absolutely certain that,
even in the most favorable light, the constitutionality of the
proposed submission of this law to the people is extremely
doubtful. In regard to doubtful cases the same eminent
authority, Judge Cooley, already cited, says:

“ Whoever derives power from the Constitution to perform
any public function is disloyal to that instrument, and grossly
derelict in duty if he does that which he is not reasonably
satisfied the Constitution permits. Whether the power be
legislative, executive, or judicial, there is manifest disregard
of constitutional and moral obligation by one who, having
taken an oath to observe that instrument, takes part in an
action which he cannot say he believes to be no violation of
its provisions. A doubt of the constitutionality of any proposed
legislative enactment should in any case be reason sufficient for
refusing to adopt it; and if legislators do not act upon this
principle, the reasons upon which are based the judicial
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decisions sustaining legislation in very many cases will cease
to be of force.”

For these reasons, as set forth above, your committee report
that the Bill is correctly drawn in a new draft herewith sub-
mitted.

HARVEY N. SHEPARD,
HENRY CABOT LODGE.
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In the Year One Thousand Eight Hundred and Eighty-one.

AN ACT

Concerning the Manufacture and Sale of Intoxicating
Liquors.

Be it enacted by the Senate and House of Representa-
tives in General Court assembled, and by the authority of
the same, as follows :

1 Section 1. The governor, with the advice and
2 consent of the council, shall, as soon after the pas-
-3 sage of this act as may be, and thereafter annually
4 in the month of January, appoint and commission
5 a competent person as commissioner to purchase
6 and sell spirituous and intoxicating liquors, of a
7 pure quality, to the several city and town agents
8 appointed under the provisions of this act, and to
9 regularly appointed agents in cities and towns of

10 other of the New England States,‘and to no other
11 person. Such commissioner shall, unless sooner
12 removed, hold his office for one year, and until his
13 successor is appointed and qualified.

€ommcmtucaltl) of iHaooacljuoetts.
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1 Sect. 2. The commissioner, within ten days after
2 being commissioned, shall file in the office of the
3 treasurer of the Commonwealth a bond to the Com-
-4 monwealth, in the penal sum of twenty thousand
5 dollars, with two or more good and sufficient sure-
-6 ties, to be approved by the treasurer, for the faithful
7 performance by him of the requisitions of this act.

2 city of Boston a suitable place of business, and
3 shall purchase and sell to such agents, and to them
4 only, for the purpose in this act specified, spirituous
5 and intoxicating liquors of a pure quality, and
6 unadulterated with any mixture, or noxious or

7 poisonous substance. All liquors kept for sale by
8 him shall be analyzed by an assayer, appointed as

9 hereinafter provided ; and he shall sell no spirituous
10 liquors, except such as said assayer in writing cer-

-11 tifies to be pure ; and all analyzations of liquor shall
12 be made from samples taken by the assayer from
13 original packages purchased by the agent; and all
14 liquors sold by said agent shall be certified by him
15 to have been taken from packages so analyzed. His
16 sales shall be made for cash, and at a price not ex-
-17 ceeding seven and one half per cent upon the actual
18 cost; provided, that all sales made by the commis-

-19 sioner in less quantity than the original package
20 shall be made at a price not exceeding an advance
21 of seven and one-half per cent upon the actual cost.

1 Sect. 4. He shall keep a record, in which shall
2 be plainly and truly recorded all purchases and sales

1 Sect. 3. He shall establish and maintain in the
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3 made by him, the names of the persons of and to
4 whom, and the prices at which, the same were
5 made ; which record shall be at all times open to
6 the inspection of the mayor and aldermen and se-
-7 lectmen of the cities and towns, and to the prosecut-
-8 ing officers of the Commonwealth. All packages of
9 liquors sold by him shall have his seal affixed thereto

10 before delivery, and all liquors so purchased or sold
11 and sealed may be transported from place to place.

1 Sect. 5. If he adulterates, or causes to be adul-
-2 terated, such liquors, or sells to persons other than
3 those to whom he is authorized by section first of
4 this act, or at an advance greater than allowed by
5 this act upon the cost as aforesaid, he shall forfeit
6 to the Commonwealth the amount of his bond, and

•7 be imprisoned in the House of Correction not less
8 than six months nor more than two years. And if
9 any person employed by him violates any of the

10 provisions of this section, such person shall be liable
11 to the same term of imprisonment.

1 Sect. 6. If he, or any person in his employ or
2 on his premises, sells any adulterated spirituous or
3 intoxicating liquor, they shall be liable to the penal-
-4 ties provided in section thirty-three for being a com-
-5 mon seller.

1 Sect. 7. He shall not contract any debt or obli-
-2 gation. nor incur any liability, on the faith or in
3 behalf of the Commonwealth. He shall receive no
4 commission on his sales, but instead thereof shall
5 receive an annual salary of four thousand dollars
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6 payable quarterly, on the first days of January,
7 April, July, and October. And during his continu-
-8 ance in office as such commissioner he shall engage
9 in no other business.

10 He shall also be entitled to receive, on the first
11 day of January of every year, a sum equal to seven
12 per cent upon the amount of capital actually re-
-13 quired and furnished by him to establish and main-
-14 tain the said agency. Said capital shall at no time
15 exceed the sum of forty thousand dollars.
16 After the expiration of six months from the pas-
-17 sage of this act, all liquor of foreign production kept
18 or sold by said commissioner shall be imported by
19 him or under his direction.
20 All profits accruing from the sale of liquors by
21 said commissioner shall, after deducting such nec-
-22 essary office and incidental expenses as shall be
23 approved by the governor and council, be paid into
24 the treasury of the Commonwealth, on the first days
25 of January and July.

1 Sect. 8 He shall annually, on or before the
2 fifteenth day of October, report to the secretary of
3 the Commonwealth the amount of his sales to city
4 and town agents, in detail; the cost thereof; ex-
-5 penses and profits thereon; designating also the
6 cities and towns to which he has made no sales.
7 The report shall be made up to the last day of the
8 preceding month, shall be printed by the secretary,
9 included with the public series of documents, and

10 laid before the legislature.
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1 Sect. 9. He shall appoint in the city of Boston
2 as many agents, not exceeding five, as he thinks the
-3 interests of the citizens require, who shall have the
4 same powers and be subject to the same obligations
5 as agents appointed by the mayor and aldermen of
6 cities, and who shall sell only pure liquors at the
7 lowest cash prices. Their authority shall not con-

-8 tinue after the commissioner by whom they are
9 appointed ceases to hold his office.

1 Sect. 10. In case of the death, removal, or the
2 expiration of the term of office of the commissioner,
3 his successor shall purchase his stock of spirituous
4 or intoxicating liquors, analyzed and certified as
0 aforesaid, to an amount not exceeding twenty-five
6 per cent of his last year’s sales.

1 Sect. 11. If the parties cannot agree upon the
2 value of the liquors, it shall be determined by three
3 persons, one appointed by the person purchasing,
4 one by the person owning the liquors, and the third
5 by the two so appointed; and their award shall be
6 binding on the parties.

1 Sect. 12. The county commissioners of the
2 several counties, and the mayor and aldermen of
3 the city of Boston, on the first Monday of July
4 annually, or as soon thereafter as practicable, may
5 authorize such persons as apply to them in writing,
6 to manufacture spirituous or intoxicating liquors at
7 places within their respective jurisdictions, and to
8 sell the same in quantities not less than thirty eal-J o

9 lons, to be exported, or to be used in the arts, or for
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10 mechanical and chemical purposes in this Comraon-
-11 wealth ; and such authority shall continue for the
12 term of one year from the date thereof unless sooner

13 revoked for cause, or annulled as hereinafter pro-
-11: vided.

1 Sect. 13. Every such person shall receive from
2 the board by which he is so authorized, a certificate
3 giving him authority to manufacture and sell spiritu-
-4 ous and intoxicating liquors, as aforesaid, at such
5 place within the jurisdiction of the board as shall
6 be designated with precision in the certificate ; but
7 it shall not be delivered to such person until he has
8 executed, and given to said board, a bond, with two
9 good and sufficient sureties in the sum of six thou-

-10 sand dollars, in substance as follows :

11 Know all men that we, ,as principal, and and
12 , as sureties, are holden and stand firmly bound to
13 the inhabitants of the county of (or city of Boston,
14 as the case may be,) in the sum of six thousand dollars,
15 to be paid unto them, their successors or assigns, to
16 which payments we bind ourselves, our heirs, executors,
17 and administrators, jointly and severally, firmly by these
18 presents. Sealed with our seals, and dated this day
19 of , a.d. . The condition of this obligation is
20 such, that whereas the above bounden has been duly
21 authorized to manufacture spirituous and intoxicating
22 liquors at ,in the town (or city) of , and county
2i of , and to sell the same in quantities not less than
21 thirty gallons, to be exported, or to be used in the arts,
25 or for mechanical and chemical purposes, or in any quan-
-26 tity to duly authorized agents of cities and towns, as by
27 law provided, until the clay of , a.d. , unless
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28 such authority is sooner revoked or annulled : Now, if
29 said shall, in all respects, conform to the provisions
30 of law relating to the business which he is authorized as
31 above to pursue, and shall violate no law of the Common-
-32 wealth touching the manufacture and sale of spirituous
33 or intoxicating liquors, during the term for which he is
31 authorized to manufacture such liquors as above men-
-35 tioned, then this obligation to be void otherwise to
36 remain in full force.

1 Sect. 14. If the principal in the bond commits
2 a breach of any condition thereof, his certificate
3 shall thereupon become void, and he shall not there-
-4 after be authorized to manufacture or sell spirituous
5 or intoxicating liquors. If, upon complaint made to
6 the county commissioners, or the mayor and alder-
-7 men of Boston, and notice to the principal, and a

8 hearing of the parties thereon, any breach of the
9 bond appears to have been committed, they shall, at

10 the expense of the county or city, cause the bond
11 to be put in suit, and shall make a record that his
12 authority is revoked and void ; or they may put the
13 bond in suit without such complaint, notice, and
14 hearing.

1 Sect. 15. Every such manufacturer shall keep a
2 book, which shall at all times be open to the inspec-
-3 tion of the beard authorizing him to manufacture,
4 in which he shall enter the date of every sale of
5 spirituous liquors made by him, the name of the
6 purchaser, his residence, and the quantity and kind
7 of liquor sold ; and, if exported, the place to which
8 exported, and the name of the consignee, substan-
-9 tiallv in the following form;
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Name ! Residence Quantity and Where Name of Purpose of
Date. j

'of Purchaser, of Purchaser. Kind of Liquor. Exported. Consignee. Use.

I ! '
_

1 Sect. 16. The clerks of the commissioners, and
2 the city clerk of Boston, shall keep a record of the
3 names, residences, and certificates, in full, of all per-
-4 sons authorized by said boards respectively to man-

-5 ufacture and sell as provided in section twelve, and
6 the names and residences of all agents furnished
7 them by city and town clerks ; which record shall be
8 open to public inspection at all reasonable times ;

9 and they shall furnish a list of said names and
10 residences to all persons authorized by their boards
11 to manufacture and sell spirituous or intoxicating
12 liquors, and to all agents whose names have been
13 furnished them as aforesaid.

1 Sect. 17. The selectmen of every town contain-
-2 ing less than five thousand inhabitants may, and the
3 mayor and aldermen of every city, and the selectmen
4 of every town containing more than five thousand
5 inhabitants, shall, on the first Monday of January an-
-6 nually, or as soon thereafter as convenient, appoint
7 for one year, unless sooner removed by the board ap-
-8 pointing them, one or more suitable persons as agents
9 of such place to purchase and sell, at some convcn-

-10 lent places therein, spirituous or intoxicating liquors
11 to be used in the arts, or for medicinal, chemical,
12 and mechanical purposes, and no other ; and if in
13 any year they neglect for three months after said
14 date to appoint at least one such agent, they shall
15 forfeit one hundred dollars, to be recovered to his
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16 own use in an action of tort by any person who may
17 sue for the same. Each agent shall receive such
18 fixed salary, not dependent in amount upon the sales,
19 as the board appointing him shall determine ; and in

‘2O his sales shall conform to such rules and regulations
‘2l as they may prescribe.

1 Sect. 1 8. Each agent shall receive from the
‘2 hoard appointing him a certificate authorizing him,
3 as the agent of such city or town, to purchase and
4 sell, at such places therein as shall be designated with
5 precision in his certificate, intoxicating liquors to be
6 used in the arts, or for medicinal, chemical, and me-
-7 chanical purposes only ; but it shall not be delivered
8 to him until he has executed and given to said board
9 a bond, with two good and sufficient sureties, in the

10 sum of six hundred dollars, in substance as fol-
-11 lows:

12 Know all men that we, ,as principal and
13 and , as sureties, are holden, and stand
14 firmly bound to the inhabitants of the town of
15 (or city, as the case may be,) in the sum of six hundred
16 dollars, to he paid unto them, their successors or assigns,
17 to which payment we hind ourselves, our heirs, executors
18 and administrators, jointly and severally, firmly by these
19 presents. Sealed with our seals, and dated this
20 day of , a.u. . The condition of this ob-
-21 ligation is such, that, whereas the above boundeu
22 has been duly appointed an agent for the town (or city)
23 of , to purchase intoxicating liquors and to sell the
24 same within, for-, and on account of said town (or city),
25 to be used in the arts, or for medicinal, chemical, and
26 mechanical purposes, and no other, until the day of
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27 a.d. , unless sooner removed from said
28 agency: Now, if the said shall, in all respects, con-
-29 form to tire provisions of law relating to the business for
80 which he is appointed, and to such rules and regulations
31 as now are, or shall from time to time be, established by
32 the board making the appointment, then this obligation
33 to be void otherwise to remain in full force.

31 The city and town clerks shall keep a record in
35 full of all such appointments, which shall be open
36 to public inspection at all reasonable times ; and they
37 shall, as soon as practicable after the appointments,
38 furnish a list thereof to the countv commissioners.

1 Sect. 19. Upon complaint made to the mayor
2 and aldermen or selectmen, they shall notify the
3 principal; and if upon a hearing of the parties it
1 appears that a breach of the conditions of the bond
5 has been committed, they shall revoke and make void
6 his authority; and, at the expense and for the use
7 of their city or town, shall cause the bond to be put
8 in suit; or they may put such bond in suit without
9 such complaint, notice, or hearing.

1 Sect. 20. Each agent shall keep an account of
2 all purchases of liquors made by him, and shall
3 specify the kinds and quantity purchased, the prices
4 paid, the persons of whom purchased, and the dates
5 of the purchases; and shall also keep a regular ac-
-6 count of all tire forfeited spirituous or intoxicating
7 liquors delivered to him for sale bv order of any jus-
-8 ticc or court, lie shall keep a book and enter there-
-9 in the date of every sale made by him, the person to
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10 whom sold, the kind, quantity, and price thereof, and
11 the purpose for which it was sold, substantially in
12 the following form :

Kind and
_ , „

.
Date. i Name. Residence. Purpose of use. Price.

quantity.

13 which book shall, at all times, be open to the inspec-
-14 tion of the mayor and aldermen, selectmen, over-

-15 seers of the poor, sheriffs, constables, and justices
16 of the peace, in such city or town.

1 Sect. 21. Each agent shall purchase of the com-

-2 missioner appointed under section one, all spiritu-
-3 ous or intoxicating liquor to be sold by him. If any
4 town, or city, or their agent, shall refuse or neglect
5 to pay on delivery for the liquors ordered by them of
6 the commissioner, said town or city shall be liable
7 to the commissioner for the full value of the bill of
8 purchase, with interest after thirty days ; provided,

9 however, that the mayor and aldermen of any city, or
10 the selectmen of any town, may notify the commis-
-11 sioner, in writing, not to sell to any agent of such
12 city or town, except for cash; and thereupon such
13 city or town shall not be liable for any sales made to
14 such agent after such notice, unless the same, on
15 the order, by letter, of the mayor and aldermen of
16 such city, or the selectmen of such town. Any agent
17 purchasing such liquor of any other person, or sell-
-18 ing such liquor purchased by him of any other
19 person, shall be liable to the penalties provided in
20 section thirty-three, for being a common seller ; and
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21 any town or city agent who adulterates, or causes to
22 be adulterated, any of said liquors, or sells the same

23 at a greater advance on then- cost than fifteen per
24 cent, shall be subject to a fine of not less than one
25 hundred nor more than five hundred dollars, and be
26 imprisoned in the House of Correction not less than
27 six months nor more than two years. If any person
28 employed by any town or city agent violates any of
29 the provisions of this section, he shall be liable to
30 the same punishment.

1 Sect. 22. The supreme judicial court shall have
2 jurisdiction in equity, on complaint of any party in-
-3 terested. to restrain and enjoin any agent who pur-
-4 chases or sells spirituous or intoxicating liquors in
5 violation of any law of this Commonwealth; and
6 such injunction may be issued by any justice of the
7 court in term time or vacation.

1 Sect. 23. Each agent shall annually, on or before
2 the fifteenth day of October, make a return to the
3 secretary of the Commonwealth of the amount and
4 kind of liquors purchased by him, the date of each
5 purchase, the prices paid, and the name of the party
6 of whom purchased; and if he fails to make such
7 return, he shall forfeit a sum not exceeding one hun-
-8 dred dollars. The returns shall be kept on file in
9 the secretary’s office, but need not be printed.

1 Sect, 24. Whoever, purchasing spirituous or in-
-2 toxicating liquor of any agent, intentionally makes
3 a false statement regarding the use to which the
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4 liquor is intended to be applied, shall pay a fine of
5 not less than five nor more than twenty dollars.

1 Sect. 25. The governor, with the advice and
2 consent of the council, shall annually appoint and
3 commission a competent person as an inspector and
4 assayer of liquors, and the said person shall not
5 analyze liquors for other parties than the Common-
-6 wealth, cities and towns, during the term of his office.
7 He shall, before receiving his commission, file in the
8 office of the treasurer of the Commonwealth a bond
9 to the Commonwealth in the penal sum of ten

10 thousand dollars, with two or more good and suffi-
-11 cient sureties, to be approved by the treasurer, for
12 the faithful performance of the duties of his office.
13 The said inspector shall receive an annual salary of
14 two thousand dollar’s, payable quarterly, on the first
15 days of January, April, July and October. The
16 duties of said inspector shall be to inspect and ana-

-17 lyze all liquors of the commissioner, as provided in
18 section three of this act, and also all liquors sent to
19 him by the chief of the district police force, or any
20 of the district police force, under the seal of the
21 agent from whom the said liquors were obtained, as
22 hereinafter provided, keeping a record of the result
23 of his analysis, and reporting the result of such in-
-24 spection and analysis to the officer from whom the
25 said liquors were received.

1 Sect. 26. It shall be the duty of the members of
2 the district police force to visit each town and city
3 agent as often as once in every six months, take
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4 samples of all liquors kept for sale by the said agent
5 (allowing the said agent to seal the said samples with
6 the seal of his agency), and forward the same to the
7 inspector and assayer of liquors, with a certificate
8 setting forth the kinds of liquors sent, from whom
9 they were obtained, and the date when obtained;

10 and upon the receipt of the report of the inspection
11 and analysis of said liquors, if it shall be found that
12 any of the said samples of liquors were adulterated,
13 to immediately proceed in a prosecution against the
14 said offending agent, as provided in the preceding
15 sections of this act. The having adulterated liquors
16 by any of the said agents shall be considered primd
17 facie evidence of intent to sell the same.
18 All intoxicating liquors, other than cider, malt
19 liquors, and wines, containing less than thirty-five
20 per cent of absolute alcohol, shall be considered
21 adulterated within the meaning of this act.

1 Sect. 27. The importer of liquor of foreign pro-
-2 duction, imported under authority of the laws of
3 the United States, may own, possess, keep, or sell
4 the same, in the original casks or packages in which
5 it was imported, and in quantities not less than the
6 quantities in which the laws of the United States
7 require such liquor to be imported; and if sold by
8 him the same shall be as pure and unadulterated as
9 when imported.

1 Sect. 28. Druggists may sell, for medicinal pur
2 poses only, pure alcohol to other druggists, apotheca-
-3 ries, and physicians, known to be such : provided , that
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4 they shall keep a book in which they shall enter the
5 date and quantity of every sale, the name and resi-
-6 dence of the purchaser, and, if exported, the place
7 to which exported, and the name of the consignee ;

8 which book shall at all times be open to the inspec-
-9 tion of the mayor and aldermen or selectmen. If a

10 druggist, or the clerk or agent of a druggist, is con-

-11 victed of an illegal sale, he shall pay a fine of one

12 thousand dollars.

1 Sect. 29. A chemist, artist, or manufacturer, in
2 whose art or trade they may be necessary, may keep
-3 at his place of business spirituous liquors for use in
4 such art or trade, but not for sale ; and any person
5 may manufacture or sell, or keep for sale, unadul-
-6 terated wine for sacramental purposes ; and any per-
-7 son may manufacture cider, and the maker thereof
8 may sell or keep for sale cider, when the same is
9 not made, sold, or kept with intent to be sold at a

10 public bar or to be drank on the premises.

1 Sect. 30. No person shall manufacture for sale, or

2 sell by himself, his clerk, servant, or agent, directly
3 or indirectly, any spirituous or intoxicating liquor, or

4 any mixed liquor, part of which is spirituous or in-
-5 toxicating, unless he is authorized as provided in
6 this act. Ale, porter, strong beer, lager-bier, cider,
7 all wines, and any beverage containing more than
8 three per cent of alcohol by volume at sixty degrees
9 Fahrenheit shall be considered intoxicating liquors

10 within the meaning of this act, as well as distilled
11 spirits; but this enumeration shall not prevent any



211881.] HOUSE —No. 297

12 other pure or mixed liquors from being regarded as

13 intoxicating.

1 Sect. 31. No person shall own, possess, or keep
2 any spirituous or intoxicating liquor, with intent to
3 sell the same in this Commonwealth, and no owner

4 of such liquor shall permit or suffer any other person
5 to keep the same for the purpose of selling it in this
6 Commonwealth, unless authorized as provided in this
7 act.

1 Sect. 32. Whoever, by himself, his clerk, ser-
2 vant, or agent, directly or indirectly, or on any pre-
-3 fence or by any device, sells, or in consideration of
4 the purchase of any other property gives, to another
5 person spirituous or intoxicating liquor, or mixed
6 liquor, part of which is spirituous or intoxicating, in
7 violation of the provisions of this act, shall, for one
8 violation, pay fifty dollars, and be imprisoned in the
9 House of Correction not less than twenty nor more

10 than thirty days; for a second violation, shall pay
11 one hundred dollars, and be imprisoned in the House
12 of Correction not less than thirty nor more than
13 sixty days ; and for any subsequent violation, shall
14 pay two hundred dollars, and be imprisoned in the
15 House of Correction not less than three nor more
16 than six months; and if in any case the fine and
17 costs are not paid the imprisonment shall be ex-
-18 tended thirty days. Whoever in the employment
19 or on the premises of another violates any provision
20 of this section, shall be held equally guilty, and
21 suffer the same punishment.
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1 Sect. 33. Whoever is a manufacturer of spirit-
-2 nous or intoxicating liquor for sale, or a common
3 seller thereof, in violation of the provisions of this
4 act, shall, for one violation, pay fifty dollars, and be
5 imprisoned in the House of Correction not less than
6 three nor more than six months ; for a second viola-
-7 tion, shall pay the sum of two hundred dollars, and
8 be imprisoned six months in the House of Correc-
-9 tion ; and for any subsequent violation, shall pay the

10 sum of two hundred dollars, and be imprisoned
11 twelve months in the House of Correction, in the
12 county where the offence was committed. Whoever
13 in the employment or on the premises of another
14 violates the provisions of this section, shall be held
15 equally guilty with the principal, and shall suffer
16 the same punishment. Three several sales of spirit-
-17 uous or intoxicating liquors to one or more persons
18 shall be sufficient evidence of a violation of this sec-
-19 tion, but this shall not prevent proof of the same
20 by other evidence.

1 Sect. 34. The names of all parties charged with
2 any offence, under either of the two preceding sec-
-3 tions, and any one or more offences, may be included
4 in the same complaint or indictment, and may be
5 tried at the same time. Whoever is convicted of
6 more than one offence on the same complaint or in-
-7 dictment, or on different indictments at the same or
8 any other terms of the court, shall be subject to the
9 same punishments as if he had been successively

10 convicted on as many complaints or indictments at
11 different terms of the court as there are offences of
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12 which he is convicted; but the whole aggregate
13 term of imprisonment under any one complaint or

14 indictment, or at any one term of the court, for vio-
-15 lations of the provisions of either section, shall
16 never exceed one year.

1 Sect. 35. In all cases under this act, delivery of
2 intoxicating liquor in or from any building or place
3 other than a private dwelling-house or its depend-
-4 encies, or in such dwelling or dependencies, if part
5 of the same is a tavern, public eating-house, grocery,
6 or other place of common resort, shall be deemed
7 prinid facie evidence of and punishable as a sale ;

8 and a delivery in or from a private dwelling-house,
9 with payment or promise of payment, either ex-

-10 pressed or implied, on, before, or after such delivery,
11 shall be deemed primd. facie evidence of and punish-
-12 able as a sale.

1 Sect. 36. Whoever owns, possesses, or keeps any
2 spirituous or intoxicating liquor, with intent to sell
3 the same contrary to the provisions of this act, shall
4 be lined fifty dollars, and imprisoned twenty days in
5 the House of Correction, and shall be imprisoned
6 twenty days longer if said line and costs are not paid.
7 A complaint may be made and prosecuted under
8 this section, whether any liquor has been seized
9 as being owned or kept by the person complained

10 against, or not.

1 Sect. 37. Whoever, for the purpose of convey-
-2 ing to another person, receives any spirituous or in-
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3 toxicating liquor which has been sold or is intended
4 for sale in violation of this act, having reasonable
5 cause to believe that the same has been so sold, or is
0 so intended for sale, shall, on conviction thereof,
7 either in the place where the liquor is received, or

8 in any place through which it is carried, or in the
9 place at which it is delivered to the purchaser or to

10 any person for him, pay a fine of fifty dollars.

1 Sect. 38. Whoever, having authority from a rail-
-2 road corporation to receive goods to be transported
3 by such corporation, receives, for the purpose of
4 having the same transported on such railroad, any
5 spirituous or intoxicating liquor sold or intended for
6 sale in violation of this act, having reasonable cause

7 to believe that the same has been so sold or is so

8 intended for sale, shall be liable to the penalty pre-
-9 scribed in the preceding section ; and the corporation

10 shall also be liable to pay a fine of fifty dollars, to be
11 recovered by indictment or complaint in any county
12 in which such liquor has been received or into which
14 it is carried.

1 Sect. 39. Whoever brings into this Common-
-2 wealth, or conveys from place to place within the
3 same, any spirituous or intoxicating liquor, with
4 intent to sell the same himself, or to have it sold by
5 another, or having reasonable cause to believe that
6 the same is intended to be sold in violation of this
7 act, shall be punished for the first and each subse-
-8 quent offence, in the manner provided in section
9 thirty-two for any person illegally selling spirituous

10 or intoxicating liquor.
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1 Sect. 40. The husband, wife, parent, child,
2 guardian or employer of any person who has, or may
3 hereafter have, the habit of drinking spirituous or

4 intoxicating liquor to excess, may give notice in
5 writing, signed by him or her, to any person, not to
6 deliver spirituous or intoxicating liquor to the person
7 having such habit. If the person so notified, at any
8 time within twelve months after such notice, delivers
9 any such liquor to the person having such habit, the

10 persons giving the notice may, in an action of tort,
11 recover of the person notified any sum not less than
12 twenty-one nor more than five hundred dollars as
13 may be assessed by the jury as damages. A married
14 woman may bring such action in her own name not-
-15 withstanding her coverture, and all damage recovered
16 by her shall go to her separate use. In case of the
17 death of either party, the action and right of action
18 given by this section shall survive to or against his
19 executor or administrator.

1 Sect. 41. If a person in a state of intoxication
2 commits an assault and battery, or injures any prop-
-3 erty, whoever furnished him with any part of the
4 spirituous liquor which occasioned his intoxication,
5 if the same was furnished in violation of this act,
6 shall be liable to the same action by the party in-
-7 jured as the person intoxicated would be liable to ;

8 and the party injured, or his legal representatives,
9 may bring either a joint action against the person

10 intoxicated and the person who furnished the liquor,
11 or a separate action against either.

1 Sect. 42. If a person is found in a state of in-
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2 toxication in a public place, or is found in any place
3 in a state of intoxication committing a breach of the
4 peace, or disturbing others by noise, any sheriff,
5 deputy sheriff, district police officer, constable,
6 watchman, or police officer, shall, without a war-
-7 rant, take him into custody, and detain him in some
8 proper place until, in the opinion of such officer, he
9 is so far recovered from his intoxication as to render

10 it proper to carry him before a court of justice.
11 The officer shall then take him before some justice
12 of the peace, district, municipal, or police court hav-
-13 ing jurisdiction in the city or town where he has
14 been found, and shall make a complaint against him
15 for the crime of drunkenness.

1 Sect. 43. If such person then discloses the name
2 of the person of whom, and the time, place and
3 manner in which, the liquor producing his infoxica-
-4 tion was procured, and all circumstances attending
5 it, the justice or court shall administer to him the
6 oath provided for witnesses, and interrogate him in
7 the presence of the officer; and if it appears to the
8 officer and magistrate that either of the offences
9 specified in sections thirty-two or thirty-three has

10 been committed, the officer shall file his complaint
11 for the commission of such offence, before said justice
12 or court, against the persons who appear to have
13 been guilty thereof, and the person so disclosing
14 shall be named as one of the witnesses. The officer
15 shall thereupon discontinue his prosecution for
16 drunkenness, and the person arrested shall be dis-

-1 i charged, and shall not be liable to be prosecuted
18 again for the same offence.
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1 Sect. 41. If two persons of full age, and com-

*2 petent to testify, make complaint under oath or affir-
-3 matron, before a justice of the peace, district, munici-
-4 pal, or police court, that they have reason to believe,
5 and do believe, that any spirituous or intoxicating
6 liquor, described in the complaint, is kept or deposi-
-7 ted by a person named in the complaint in a store,
8 shop, warehouse, building, vehicle, steamboat, vessel,
9 or place, and intended for sale contrary to the pro-

-10 visions, of this act, such justice or court, upon its
11 appearing that there is probable cause to believe said
12 complaint to be true, shall issue a warrant of search
13 to any district police officer, sheriff, deputy sheriff,
14 city marshal, chief of police, deputy chief of police,
15 deputy marshal, constable, or police officer, com-

-16 manding him to search the premises in which it is
IT alleged such liquor is deposited, and to seize such
18 liquor with the vessels in which it is contained, and
19 securely keep the same until final action is had
20 thereon, and return the warrant, with his doings
21 thereon, as soon as may be, to the same or some
22 other justice or court having jurisdiction in the
23 place where such liquor is alleged to be kept or
24 deposited.

1 Sect. 45. No warrant shall issue for the search
2 of a dwelling-house, unless a tavern, store, grocery,
3 eating-room, or place of common resort is kept
4 therein; and no warrant shall issue for the search
5 of a dwelling-house unless one of the complainants
6 makes oath or affirmation that he has reason to
7 believe, and does believe, that such liquor has been
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8 sold therein or taken therefrom for the purpose of
9 being sold by the occupant, or by his consent or per-

-10 mission, contrary to law, within one month next
11 before making such complaint, and is then kept
12 therein for sale contrary to law by the person com-

-13 plained against. The complainant shall in his oath
14 or affirmation state the facts and circumstances on
15 which such belief is founded, and such allegations
16 shall be recited in the complaint or warrant.

1 Sect. 46. In all cases the complaint shall par-
-2 ticularly designate, so as to identify the building,
3 structure and place, to be searched, the liquors to
4 be seized, the person by whom they are owned,
5 kept, or possessed, and intended for sale, and shall
6 allege the intent of such person to sell the same
7 contrary to the provisions of this act. The warrant
8 shall be supported by the oath or affirmation of the
9 complainant, and shall allege that probable cause

10 has been shown for the issuing thereof; and the
11 place to be searched, the liquors to be seized, and
12 the person believed to be the owner, possessor, ox-
-13 keeper of such liquors, intending to sell the same
14 contrary to the provisions of this act, shall be set
15 out therein by special designation, and with the
16 same particularity as in the complaint; and the
17 offence, both in the complaint and warrant, shall be
18 fully, plainly, and substantially described, and the
19 complainants shall be summoned to appear as wit-
-20 nesses.

1 Sect. 47. The officer to whom the warrant is
2 committed shall proceed to search the premises and
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3 seize the liquor described in the warrant, with the
•4 casks or other vessels in which it is contained, if
5 they are found in or upon said premises; and shall
6 convey the same to some place of security, where
7 he shall keep the liquor and vessels until final
8 action is had thereon.

1 Sect. 48. If, in the opinion of the justice or

2 court before which the warrant is returned, the value
3 of the liquor seized, with the vessels containing it,
4 does not exceed fifty dollars, a written notice under
5 seal, and signed by the justice or the clerk of said
6 court, shall be issued within twenty-four hours after
7 such seizure, commanding the person complained
8 against as the keeper of the liquor seized, and all
9 other persons claiming any interest therein, or in

10 the casks or vessels containing the same, to appear
11 before said justice or court, at a time and place
12 therein named, to answer to said complaint, and
13 show cause, if any they have, why such liquor, with
14 the vessels containing it, should not be forfeited.

1 Sect. 49. The notice shall contain a description
2 of the number and kind of vessels, the quantity and
3 kind of liquor seized, as nearly as may be, and shall
4 state when and where they were seized. It shall be
5 served by any district police officer, sheriff, deputy
6 sheriff, constable, or police officer, upon the person
7 charged with being the keeper thereof, by leaving
8 an attested copy of the same with him personally,
9 or at his usual place of abode, if an inhabitant of

10 this state, and by posting up an attested copy on the
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11 building in which the liquor was seized, if it was
12 found in any building; otherwise in some public
13 place iu the city or town where the liquor was
14 seized. The posting up of the notice, and the serv-
-15 ing the same on the party complained of as keeper,
16 shall be not less than fourteen days before the time
17 appointed for the trial.

1 Sect. 50. If, at the time appointed for trial, said
2 notice has not been duly served, or other sufficient
3 cause appears, the trial may be postponed to some
4 other day and place, and such further notice issued
5 as shall supply any defect in the previous notice;
6 and time and opportunity for trial and defence shall
7 be given to persons interested.

1 Sect. 51. At the time and place designated in
2 the notice, the person complained against, or any
3 person claiming an interest in the liquor and vessels
4 seized, or any part thereof, may appear and make
5 his claim verbally or in writing, and a record of his
6 appearance and claim shall be made, and he shall
7be admitted as a party on the trial. Whether a
S claim as aforesaid is made or not, the justice or
9 court shall proceed to try, hear, and determine the

10 allegations of such complaint, and whether said
11 liquor and vessels, or any part thereof, are forfeited.
12 If it appears that the liquor, or any part thereof,
13 was at the time of making the complaint owned or
14 kept by the person alleged therein, for the purpose
15 of being sold in violation of this act, the court or
16 justice shall render judgment that such and so much
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IT of the liquor so seized as was so unlawfully kept,
18 and the vessels in which it is contained, be forfeited
19 to the Commonwealth.

1 Sect. 52. Any liquor so forfeited shall, by the
2 authority of the written order of the justice or court
3 be delivered to the commissioner provided for in
4 section one. Said commissioner shall cause such
5 liquor to be assayed, and, if found suitable for me-
-6 dicinal, chemical, or mechanical purposes, shall sell
7 the same, and pay over the net proceeds to the treas-
-8 urer of the Commonwealth. Any liquor which shall
9 be unsuitable for use as aforesaid, but which, in the

10 judgment of the assayer, shall contain sufficient per
11 cent of alcohol to warrant re-distillation, shall be re-
-12 distilled under the direction of the commissioner,
13 and the net proceed of the sale of the alcohol so
14 obtained, shall be disposed of as above. Any liquor
15 which shall be unsuitable either for use as aforesaid,
16 or for re-distillation, shall be destroyed by said com-
-17 missioner.

1 Sect. 53. If it is not proved on the trial that all
2 or part of the liquor seized was kept or deposited for
3 sale contrary to law, the justice or court shall issue
4 a written order to the officer having the same in
5 custody, to return so much thereof as was not proved
6 to be so kept or deposited, with the vessels in which
7 it is contained, to the place, as nearly as may be,
8 from which it is taken, or to deliver the same to
9 the person who is entitled to receive it; which order
10 the officer, after executing the same, shall return
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11 to the justice or court, with his doings indorsed

12 thereon.

1 Sect. 54. If no person appears and is admitted
2 as a party as aforesaid, or if judgment is rendered in
3 favor of all the claimants who appear, the cost of the
4 proceedings shall be paid as in other criminal cases.
5 If only one party appearing fails to sustain his claim,
6 he shall pay all the costs, except the expense of seiz-
-7 ing and keeping the liquor, and an execution shall
8 be issued against him therefor. If judgment is ren-
-9 dered against two or more claimants, of distinct

10 interests in the liquor, the cost shall, according to the
11 discretion of the justice or court, be apportioned
12 among such parties, and executions shall be issued
13 against them severally. If such execution is not
14 forthwith paid, the defendant therein named shall
15 be committed to the jail, and shall not be discharged
16 therefrom until he has paid the same and the costs
17 of commitment, or until he has been imprisoned
18 thirty days.

1 Sect. 55. The person claiming any such liquors,
2 whose claim is not allowed as aforesaid, and the per-
-3 son complained against, shall have the same right
4 of appeal and to the same court, as if he had been
5 convicted of a crime ; but before his appeal is al-
-6 lowed he shall recognize to the Commonwealth in
7 the sum of two hundred dollars, with good and suffi-
-8 dent security or securities, to prosecute his appeal at
9 the court appealed to, and to abide the sentence of

10 the court thereon; and upon such appeal any ques-
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11 tion of fact shall be tried by a jury. On the judg-
-12 ment of the court after verdict, whether of forfeiture
13 of the whole or any part of the liquor and vessels
11 seized, or otherwise, similar proceedings shall be had
15 as are directed in the four preceding sections.

1 Sect. 56. If, in the opinion of the justice or

2 court before which a warrant is returnable under
3 which any liquor has been seized, the value of the
4 liquor seized, with the vessels containing it, exceeds
5 fifty dollars, a notice shall be issued and served as
6 directed in sections forty-eight and forty-nine, ex-
T cept that the same shall be made returnable to the
8 term of the superior court to be held in the county
9 next after the expiration of fourteen days from the

10 time of issuing the notice. The court before which
11 the notice is made returnable shall have jurisdiction
12 of the case, and may proceed therein in the manner
13 directed in sections fifty, fifty-one, fifty-two, fifty-
-14 three, and fifty-four, as nearly as may be, and with
15 a jury, upon any issue of fact presented by the
16 claimant or directed by the court.

1 Sect. 57. Any mayor, alderman, selectman, dis-
-2 trict police officer, sheriff, deputy sheriff, chief of po-
-3 lice, deputy chief of police, city marshal, deputy or
4 assistant marshal, police officer, constable, or watch-
-5 man, in his city or town, may, without a warrant,
6 arrest any person whom he finds in the act of illc-
-7 gaily selling, transporting, or distributing intoxicating
8 liquors, and seize the liquors, vessels, and implements
9 of sale, in the possession of said persons, and detain
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10 them in some place of safe-keeping, until warrants
11 can be procured against said person and for the seiz-
-12 ure of said liquor, vessels, and implements, under
13 the provisions of this chapter. The several officers
14 aforesaid shall enforce or cause to be enforced the
15 penalties provided in this chapter against every per-
-16 son guilty of any violation thereof of which they can
17 obtain reasonable proof. If any district police otfi-

-18 cer, sheriff, deputy sheriff, chief of police, deputy
19 chief of police, city marshal, deputy or assistant
20 marshal, police officer, constable, or watchman, after
21 being furnished with a written notice of any viola-
-22 tion of this act, and the names of the witnesses, for
23 two weeks neglects to institute proceedings thereon,
24 any person who thereafter makes complaint shall be
25 entitled to all fines imposed and collected for said
26 violation.

1 Sect. 58. Every district police officer, mayor,
2 alderman, selectman, city marshal, deputy marshal,
3 chief of police, deputy chief of police, sheriff, deputy-
-4 sheriff, police officer, constable, and watchman, who
5 has information that any intoxicating liquors are kept
6 or sold in any tent, shanty, hut, booth, stall, or simi-
-7 lar place for selling refreshments, in any public place
8 on or near the grounds of any cattle-show, agricul-
-9 tural exhibition, military muster, or public gathering

10 of any kind, shall seize such liquor and the vessels
11 in which it is contained, and arrest the keeper of
12 such place, and take him, as soon as may be, before
13 some justice of the peace, district, municipal, or
14 police court, with the liquor and vessels so found
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15 and seized, and make complaint for the arrest and
16 trial of such person, and for the seizure and confisca-
-17 tion of such liquors, according to the provisions of
18 this act.

1 Sect. 59. Whoever is convicted of any offence
2 under this act, in addition to the punishment herein
3 prescribed, may be required by the court, or magis-
-4 trate before whom he is convicted, to recognize to
5 the Commonwealth in a sum not less than one hun-
-6 dred nor more than two thousand dollars (with suf-
-7 ficient sureties), that he will not, within one year
8 from the time of the conviction, violate any provision
9 of this act or any law of this Commonwealth relat-

-10 ing to the manufacture and sale of intoxicating
O o

11 liquor, and shall stand committed until he enters
12 into such recognizance.

1 Sect. 60. All cases under this act, whether by
2 action, indictment, or complaint, which come before
3 any court by original entry or appeal, shall take
4 precedence in said court of all other business except
5 those criminal cases in which the parties are actually
6 imprisoned awaiting a trial; and the prosecuting
7 officer shall not enter nolle prosequi or grant a con-
-8 tinuance in any such case, before or after a verdict,
9 except where the purposes of justice may require it,

10 to be shown upon a written motion, filed in the case
11 on behalf of the defendant, or a written statement
12 filed by the prosecuting officer, stating the reason
13 for a continuance; and he shall not enter a nolle
14 prosequi except with the concurrence of the court.
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15 In cases under this act before a justice of the peace,
16 municipal, district, or police court, no admission of
17 the defendant, except a plea of guilty made in court,
18 shall be received on the trial without the consent of
19 the prosecutor.

1 Sect. 61. Xo case in court for the violation of
2 the provisions of this act, or of sections six, seven,
3 eight, or nine of the eighty-seventh chapter of the
4 General Statutes, shall be laid on file or disposed of
5 except by trial, judgment, acquittal, or sentence, as

6 the case may be, according to the regular course of
7 proceedings in criminal cases, unless in any case the
8 purposes of justice require other disposition thereof,
9 to be shown upon a written motion setting forth

10 specifically the reasons therefor, and verified by
11 affidavit where facts are relied on ; and in such case

12 the motion shall be allowed only upon the certificate
13 of the presiding magistrate or judge, that he is satis-
-14 tied that the cause relied on exists, and that the
15 interests of public justice require the allowance
16 thereof, which certificate shall be filed in the case.

17 It shall be the duty of the judges, by a frequent
18 examination of the dockets of their several courts,
19 to see that the provisions of this section are complied
20 with. Nothing in this section shall be construed to
21 affect in any way the course of proceedings where
22 exceptions are pending.

1 Sect. 62. District attorneys shall commence suits
2 upon all recognizances given under this act, in their
3 respective districts, before the close of the second
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4 term of the superior court for criminal business in
5 the different counties respectively, after default en-

-6 tered of record, or after they have satisfactory cvi-
-7 dence of any act which should cause a forfeiture
8 thereof; and no suit on any recognizance shall be
9 continued unless for good cause satisfactory to the

10 court. But nothing herein contained shall prevent
11 the commencement of such suit after the expiration
12 of the time herein appointed.

1 Sect. 63. All intoxicating liquors kept for sale,
2 and the implements and vessels actually used in sell-
-3 ing the same, contrary to the provisions of this act,
4 are declared to be common nuisances.

1 Sect. 64. All payments or compensations for
2 spirituous or intoxicating liquors sold in violation of
3 law, whether in money, labor, or personal property,
4 shall be held to have been received without consider-
-5 ation, and against law, equity, and good conscience.
6 No action of any kind shall be had or maintained in
7 any court for the price of any liquor sold in any other
8 state, for the purpose of being brought into this
9 Commonwealth, to be here kept or sold in violation

10 of law, under such circumstances that the vendor
11 would have reasonable cause to believe that the pur-
-12 chaser entertained such illegal purpose ; and all bills
13 of exchange, promissory notes, and other securities
14 for and evidences of debt whatsoever, given in whole
15 or in part for the price of liquor sold in violation of
16 this act, shall he void against all persons holding the
17 same with notice of such illegal consideration, either
18 direct or implied by law.
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1 Sect. 65. No action shall be had or maintained
2 against any district police officer, sheriff, deputy
3 sheriff, chief of police, deputy chief of police, police
4 officer or constable, or their assistants, for executing
5 any warrant or order issued under this act, by any
6 justice or court competent to try the same ; nor shall
7 an action be had or maintained against any officer
8 for seizing, detaining, or destroying any intoxicating
9 liquor, or the vessels containing it, unless such liquor

10 and vessels was legally kept bv the owner thereof.
11 If a district police officer, sheriff, chief of police, or
12 deputy chief of police, marshal, constable, or other
13 officer, to whom any warrant, process, or precept,
14 provided for in this act, directed, neglects or refuses
15 to serve and execute the same, shall be fined not less
16 than three hundred dollars, and not exceeding one

' O

1 7 thousand dollars; and it shall be a sufficient cause
18 for removal or dismissal from office. For any loss or
19 damage arising to him, without fault or negligence
20 on his part, in consequence of obedience to any pre-
-21 cept, process, or warrant aforesaid, duly served, in-
-22 demnity, if claimed, shall be claimed of the Common-
-23 wealth after the loss or damage sustained, and in no
34 other manner.

1 Sect. 66. All acts, or parts of acts inconsistent
2 herewith are hereby repealed; provided , that noth-
-3 ing herein contained shall affect any prosecution
4 commenced, or any penalty incurred, before the first
5 day of January next.

1 Sect. 67. The following forms may be used in
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2 prosecutions under this act, and, if substantially fol-
-3 lowed, shall be deemed sufficient to fully and plainly,
4 substantially and formally, describe the several offen-
-5 ces in each of them set forth, and to authorize the
6 lawful doings of the officers acting by virtue of the
7 warrants issued in substantial conformity therewith ;

8 but this shall not be so construed as to prohibit the
9 use of other suitable forms.

10 Form for a Complaint for keeping intoxicating liquor
11 under section thirty-six.
12 COMMONWEALTH OF MASSACHUSETTS.

13 M , ss.
11 To N. C., Esquire, one of the justices of the peace
15 within and for the County of M-——.
16 J. S. of L-—-, in the County of M ,in behalf of
17 the Commonwealth of Massachusetts, on oath complains
18 that D. E. of said L , on the day of , in the
19 jmar eighteen hundred and , at said L , did keep
20 intoxicating liquor with intent to sell the same in this
21 Commonwealth, he, the said D. E., not being authorized
22 to sell the same in said Commonwealth for any purpose
23 under the provisions of chapter
24 of the Acts of the year eighteen hundred and
25 eighty-one of this Commonwealth, or by any legal au-
-26 thority whatever, against the peace, and contrary to the
27 form of the Statute in such cases made and provided.
28 Wherefore the said J. S. prays that a warrant may be
29 issued for the arrest of said D. E.; and that he be dealt
80 with as to law and justice may appertain. J S .

31 Received and sworn to , the day of
32 in the year eighteen hundred and
33 Before N C , Justice of the Peace.
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34 Form of Warrant to arrest the party accused on the fore-
-35 going Complaint.
36 COMMONWEALTH OF MASSACHUSETTS.

37 M , ss.
38 To any district police officer, the sheriffof any coun-
-39 [l. s.] ty in the State, or either of his deputies, or either
40 constable of any town in the count}’ of M .

41 Greeting :

42 In the name of the Commonwealth of Massachusetts, }’ou
43 are hereby required forthwith to apprehend D. E., ofL—-—,
44 in «aid County of M (if he may be found within your
45 precinct), who stands charged by the complaint of J. S.
46 upon oath, with the offence ofkeeping intoxicating liquors,
47 with intent to sell the same in this Commonwealth, con-
-48 trary to law, and bring him before the subscriber, or some
49 other justice of the peace in said county of M , to be
50 dealt with as to law and justice may appertain.
51 You are also required to summon (here insert the
52 names of the witnesses) and the complainant, to appear
53 and give evidence of what they may know touching the
54 matter of said complaint, at the time and place you have
55 said D. E., before either of said justices for trial. Hereof
56 fail not, and make due return of your doings herein.
57 Witness my hand and seal, at said L ,in the year
58 eighteen hundred and
59 N C , Justice of the Peace.

60 Form of Mittimus for keeping intoxicating liquors for sale
61 under section thirty-six.
62 COMMONWEALTH OF MASSACHUSETTS.

63 M , ss.
64 To the sheriff of the county of M , his depu-
-65 [l. s.] ties, the constables of the town of L , and
66 the keeper of the jail in C ,in said county.
67 Whereas, D. E., of L ,in said county, now stands
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68 convicted before me, the subscriber, one of the justices of
69 the peace in and for said county of M- ,of keeping
70 intoxicating liquor at said L , on the of in
71 the j’ear eighteen hundred and , with intent to sell
72 the same in this Commonwealth, he not being then and
73 there authorized so to sell the same under the provisions
74 of chapter of the Acts of the year
75 eighteen hundred and eighty-one of this Commonwealth,
76 or by any lawful authority whatever; for which offence he,
77 the saidD. E., is sentenced by me, the said justice, to pay
78 a fine of dollars to the use of the Common-
-79 wealth, and costs of prosecution, taxed at dollars
80 and cents, and to be imprisoned days in
81 the House of Correction in C , in said county.
82 We therefore command you, said sheriff, deputies, and
83 constables, and each of you, forthwith to convey the
84 defendent, D. E., to the House of Correction in C ,

85 in the count}’ aforesaid, and to deliver him to said keeper.
86 And you, the keeper, are, in like manner, commanded to
87 receive the defendant, D. E. (whom we herewith send),
88 into your custody in said jail, there safely to keep him
89 for days, and to keep him days longer
90 unless said fine and costs are sooner paid, or until he be
91 otherwise discharged by due course of law.
92 Witness my hand and seal at aforesaid, the
93 day of , in the year eighteen hundred and
94 N G , Justice of the Peace.

95 Form of Complaint to searchfor intoxicating liquor under
96 section forty-four.
97 COMMONWEALTH OF MASSACHUSETTS.
98 M , ss.
99 To N. C., Esquire, a justice of the peace within and

100 for the county of M .

101 J. S., and L. P., both of 15 ,in said county of
102 M , and both being of full ago, and competent (o

HOUSE No. 297
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103 testify, in behalf of the Commonwealth of Massachu-
-104 setts, on oath, complain that they have reason to believe,
105 and do believe, that intoxicating liquors, to wit:
106 (Here describe the liquors, as a certain quantity of
107 rum, being about, and not exceeding, gallons ; a
108 certain quantity of gin, being about, and not exceeding,
109 gallons, &c., according to the facts) on the
110 da}r of , in the year eighteen hundred
111 and , were, and still are kept and deposited by
112 said D. E., of said B , in a certain , situate
113 (Here describe the building or other place, with par-
-114 ticulars of its location sufficiently to identify it)
115 in said B , and occupied by said
116 D. E., and which liquors are intended by said D. E.
117 for sale in this Commonwealth, said D. E. not being
118 authorized to sell the same in this Commonwealth, or to
119 manufacture or keep the same for sale, for any purpose,
120 under the provisions of chapter
121 of the Acts of the year eighteen hundred and eighty-one
122 of this Commonwealth, or by any other legal authority
123 whatever, against the peace of the Commonwealth and
124 the form of the statute in such case made and provided;
125 and said complainants pray for a warrant to search said
126 , described as aforesaid, for said liquors, and that
127 the same may be declared to be forfeited, and that said
128 D. E., and all other persons claiming an interest in
129 said liquors, may be summoned to appear before said
130 justice, or some other justice of the peace, or court hav-
-131 ing jurisdiction of the case, to show cause, if any they
132 have, why said liquors should not be declared forfeited.
133 If the place intended to be searched be a dwelling-
-134 house, and no tavern, store, grocery, eating-room or
135 place of common resort be kept therein, the complaint
136 should conclude as follows:
137 And I. J. S., one of the above-named complainants,
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138 on oath, say that I have reason to believe, and do be-
-139 lieve, that intoxicating liquor, such as is above-raen-
-140 tioned, has been sold in the house above-mentioned (or
141 has been taken from the house above-mentioned for the
142 purpose of being sold), by the occupant of said house,
148 or with the consent and permission of the occupant of
144 said house, contrary to law, within one month next
145 before this day, and that said liquor above-mentioned
146 is now kept in said house for sale by said D. E., con-
-147 trary to law, and my belief aforesaid is founded on the
148 following facts and circumstances:
149 (Here let such facts and circumstances be stated.)
150 J S .

151 L P .

152 Received and sworn to at said B——, before me,
153 this day of , in the year one thousand eight
154 hundred and ; and it appears to me that there is
155 probable cause to believe the foregoing complaint to be
156 true.
157 N C , Justice of the Peace.

158 Form of Warrant to search a dwelling-house and seize
159 liquors therein unlawfully kept for sale.

160 COMMONWEALTH OF MASSACHUSETTS.

161 M , ss.
162 To any district police officer, the sheriff of our county
163 of M , or either of his deputies, or any constable of
164 the town of B , in said county.
165 Greeting:
166 Whereas, J. S. and L. P., both of said B , and
167 both of full age, and competent to testify, on the
168 day of , in the year one thousand eight hundred
169 and ,at said B ,in behalf of the Common-
-170 wealth aforesaid, on oath, complained to the under-
-171 signed, one of the justices of the peace, within and for
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172 said county of M , that they have reason to believe,
178 and do believe, that on the day of , in the
174 year one thousand eight hundred and , at said
175 B , intoxicating liquors, to wit:
176 (Here describe the liquors as in the complaint.)
177 are kept and deposited by D. E. of said B , in a cer-
-178 tain , situate
179 (Here describe the building or other plaoe, as in the
180 complaint.) in said B , and occupied by said
181 D. E. as a , and that said liquors were, and are,
182 intended for sale by the said D. E., in this Common-
-183 wealth, contrary to law he, said D. E., not being then
184 and there authorized to sell or manufacture, or keep
185 such liquors for sale in this Commonwealth for any pur-
-186 pose under the provisions of chapter
187 of the acts of the year eighteen hundred
188 and eighty-one of this Commonwealth, or by any other
189 legal authority whatever, whereby said liquors have
190 become liable to he forfeited.
191 (In case the place to be searched he a dwelling-house,
192 and no tavern, store, grocery, eating-room, or place of
198 common resort be kept therein, the warrant should con-
-194 tain the following clause :

195 And J. S., one of the said complainants, has duly
196 made oath that he has reason to believe, and doth be-
-197 lieve, that intoxicating liquors, such as are mentioned
198 in the complaint, have been illegally sold in said house,
199 within one month last past, by the occupant thereof (or
200 with the permission and consent of the occupant thereof,
201 or have been taken from said house for the purpose of
202 being sold), contrary to law, within one month last past,
203 and that such liquors are kept and deposited in said
204 house by said D. E., and intended for sale in this Com-
-205 monwealth, contrary to law, and has, in his said oath,
206 stated the following facts and circumstances on which
207 his said belief was founded:
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208 (Here let the facts and circumstances be repeated, as
209 in the complaint.) And said complainants have also
210 prayed that due process may issue to search for said
211 liquors, and that such further proceeding may be had
212 in the premises as to law and justice in that behalf may
213 appertain; and whereas it appears to me, the subscriber,
214 on the complaint aforesaid, that probable cause has been
215 shown for the issuing of a warrant of search there-
-216 upon:
217 These, therefore, are to require you in the name of
218 the Commonwealth, taking with you proper assistants,
219 forthwith to enter the herein above described, and
220 make diligent and careful search for all the liquors
221 herein above described, and, if such liquors are found
222 therein, to seize and convey the same, and the vessels
223 which contain such liquors, to some place of safety, and
224 safely keep the same, to await the final action and de-
-225 cision of the court upon said complaint.
226 Herein fail not, and make due return of this warrant
227 with your doings thereon.
228 Witness my hand and seal at said B , this
229 day of , in the year one thousand eight hundred
230 and
231 N C , Justice of the Peace.
232 (In a warrant for searching any other place besides a
233 dwelling-house, that part in the foregoing form which
234 relates to the means of knowledge of the complainant
235 that a sale had been made in the building should be
236 omitted.)

237 Warrant to officer to serve Notice under sections furty-
-238 eight and forty-nine.
239 COMMONWEALTH OE MASSACHUSETTS.
240 M , ss.
241 To any district police officer, to the sheriff of our
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242 county of M , or either of his deputies, or any con-
-243 stable of the town of B , in said county :

244 (If the seizure be made in a city, the warrant may be
245 directed to the city marshal, and other city officers au-
-246 thorized to serve it.)
247 You are hereby commanded to serve the annexed
248 notice, by delivering an attested copy thereof into the
249 hands of D. E. of B , in the county of M , or
250 leaving an attested copy thereof at his usual place of
251 abode, and also by posting up another attested copy
252 thereof on
253 (Here describe the building in which the liquor was
254 seized, if it be found in any building; but if not found
255 in any building, say in some public place in said town of
256 B -); and you are hereby commanded to serve said
257 copy on said D. E., and to post another copy as above di-
-258 rected, at least fourteen days before the day of ,

259 in the jT ear one thousand eight hundred and
260 Hereof fail not, and make due return of this warrant,
261 with your doings thereon.
262 Witness my hand and seal at B , this day of
268 , in the year one thousand eight hundred and
264 N C , Justice of the Peace.

265 Form of Notice under sections forty-eight and forty-nine
266 to he annexed to the foregoing warrant, and serve as
267 therein directed.
268 To D. E. of B .in the county of M , and to
269 all other persons claiming any interest in (twenty gal-
-270 lons of rum in a barrel, two gallons of gin in a demijohn,
271 and in said barrel and demijohn, or as the case may be,)
272 which, by virtue of a warrant issued by me, have been
273 seized (at the dwelling-house of said D. E., in said
274 B ,or as the case may be,) on the day of
275 , in the year eighteen hundred and

, the
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276 value of which rum and gin, with the vessels containing
277 them, does not in my pinion exceed fifty dollars.
278 You are hereby required to appear at
279 (Here name the place appointed for the hearing) in
280 said B , at o’clock, m., on the day
281 of ,in the year one thousand eight hundred and
282 , to answer to the complaint against said liquors
283 and the vessels containing them, and for trial, and to
284 show cause, if any you have, why said liquors and the
285 vessels containing them should not be forfeited for
286 being kept for sale by said D. E., in violation of the
287 laws of this Commonwealth.
288 Witness my hand at B , this day of ,in
289 the year one thousand eight hundred and
290 N C , Justice of the Peace.
291 Warrant to officer to serve Notice under section fifty-six.
292 COMMONWEALTH OF MASSACHUSETTS.

293 M , ss.
294 To any district police officer, the sheriff of our
295 [l. s.] county of M ,or either of his deputies, or
296 any constable of the town of B ,in said
297 county: —

298 (If the seizure be made in a city, the warrant may be
299 directed to the city marshal and any other city officers
300 authorized to serve it.)
301 You are hereby commanded to serve the annexed no-
-302 tice, by delivering an attested copy thereof into the
303 hands of D. E., of B ,in the county of M ,or
304 by leaving an attested copy thereof at his usual place
305 of abode, and also by posting up another attested copy
306 thereof on
307 (Here describe the building in which the liquor was
308 seized, if it be found in any building; but if not found
309 in any building, add, in some public place in said town
310 of B ) ; and you are hereby commanded to serve

HOUSE —No. 297.
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311 said copy on said D. E., and to post another copy as
312 above directed, at least fourteen days before the
313 day of ,in the year eighteen hundred and
314 Hereof fail not, and make return of this warrant
315 with your doings thereon, before the justices of our Su-
-316 perior Court next to be holden at C , in and for our
317 county of M , on the day of , in the year
318 eighteen hundred and
319 Witness my hand and seal at said B , this day
320 of ,in the year one thousand eight hundred and
321 N C , Justice of the Peace.

322 Form of Notice under section fifty-six to he annexed to the
323 foregoing Warrant.
324 To D. E., of B ,in the county of M , and to

325 any and all other persons claiming any interest in (one
326 hundred gallons of brandy in two hogsheads, and two

327 gallons of gin in a demijohn, and in said hogsheads and
328 demijohn, or as the case may be) which, by virtue of a
329 warrant issued by me, have been seized (at the dwell-
-330 ing-house of said 1). E., in said B , or as the case
331 may be) on the day of ,in the year one thousand
382 eight hundred and , the value of said brandy and
333 gin, with the vessels containing them, in my opinion
334 exceeds fifty dollars.
335 You are hereby required to appear before the justices
336 of the Superior Court next to be holden at C ,in said
337 county of M , on the day of next, to answer
338 to the complaint against said liquors and vessels con-
-339 taining them, and for trial, and to show cause, if any
310 you have, why said liquors and vessels should not be
341 forfeited for being kept for sale by said D. E., in viola-
-342 tion of the laws of this Commonwealth.
343 Witness my hand and seal at B——, this day of
344 , in the year one thousand eight hundred and
345 N C——■, Justice of the Peace.
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346 Form of Warrant to deliver liquor forfeited to liquor com-
-347 missioner.
348 COMMONWEALTH OP MASSACHUSETTS.

349 M , ss.
350 To L. M., district police officer (here name the
851 [l. s.] officer having the liquor in custody).
352 Greeting:
353 Whereas certain intoxicating liquors, to wit, (ten gal-
-354 lons of gin in a barrel, and four gallons of port wine in
855 a demijohn, or as the case may be), have been declared
356 forfeited by me, the subscriber, one of the justices of the
357 peace in and for the county of M , for having been
358 kept by D. E., of B , in said county of M , at
359 said B ,on the day of ,in the year eighteen
360 hundred and , with intent to sell the same in this
361 Commonwealth, he not being then and there authorized
362 so to sell the same, under the provisions of chapter
363 of the Acts of the year eighteen hundred and eighty-
-364 one of this Commonwealth, or by any lawful authority
365 whatever: whereupon I declared and adjudged, among
366 other things, that said liquors, with the vessels in which
367 they are contained, were forfeited to the Commonwealth.
368 Now. 1 hereby command you, said L. M., to deliver
369 said (ten gallons of gin) and said (four gallons of port
370 wine) to the liquor commissioner, to be by him assayed
371 and disposed of as provided in section fifty-two of chap-
-372 ter of the Acts of the year eighteen hundred and
373 eighty-one of this Commonwealth.
374 Of this precept you will make due return, with your
375 doings thereon.
376 Witness my hand and seal at B , the day
377 of ,in the year eighteen hundred and
378 N C , Justice of the Peace.








