
HOUSE No.5.

Secretary's Department

Boston, Jan. 4, 1882.

To the Honorable Charles J. Noyes,
Speaker of the House of Representatives.

Sir, I have the honor herewith to transmit, for the in-
formation of the General Court, the report of the Governor
and Council, after a full investigation, as to the rights of
Priscilla Freeman in and to lands bordering upon Tisbury
Great Pond, and as to the validity of the present lease of
said pond, agreeably to the request of the General Court in
Resolve, chap. 49, of the year 1881, “ in relation to the rights
of Priscilla Freeman in lands bordering upon Tisburj" Great
Pond, and in relation to the present lease of said pond.”

Very respectfully yours,

HENRY B. PEIRCE,
Secretary of the Commonwealth.

(JEommomocaltl) of illassadjusetts.
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REPORT.

Under chapter 49, Resolves of the present year, in relation
to the rights of Priscilla Freeman in lands bordering upon
Tisbury Great Pond, and in relation to the present lease of
said pond, the Governor and Council find as follows:

In 1870 said pond was leased to certain parties for the term
of ten years. At the expiration thereof, to wit, in 1880, the
Fish Commissioners gave notice of a hearing before them
upon the question of again leasing said pond. They report
that notice was given by publication several successive weeks
in a newspaper published in the county of Duke’s County,
and posting in two public places in that county. At that
hearing the lessees under the expiring lease, as also the town
of Tisbury and the town of Chiimark, respectively appeared
bjr counsel. There was no appearance for Priscilla Freeman,
and no claim made by her or in her behalf. It appeared,
however, that during the preceding ten years she had com-
plained that, by the lease then existing and under which she
was not a lessee, she had been deprived of certain valuable
fishing rights. This complaint she presented to the Legisla-
ture of 1875, which passed a resolve in her favor, allowing
her the sum of two hundred dollars in full of all her claims
against the Commonwealth. Before the Legislative Coin-
o O

mittee, which in 1875 heard the parties upon the subject
matter of this resolve, Mr. Edward A. Brackett, then and
now one of the Fish Commissioners, appeared, consulted with
some of the committee, and expressed his opinion that Pris-
cilla Freeman had no claim for indemnification.

Commcmrocaltl) of ittassadjusts.

In the Year One Thousand Eight Hundred and Eighty-two.
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The present Governor and Council visited the said pond in
July last, and found that Priscilla Freeman owned and still
owns the land bordering upon a cove or arm ot the pond
called Deep Bottom Cove. They viewed the premises and
gave a public hearing at Tisbury, at which numerous wit-
nesses attended and counsel appeared. The case was further
heard and argued at the State House. Annexed hereto are
the briefs of the counsel for Priscilla Freeman and of the
counsel for the present lessees.

There is no question that Priscilla Freeman, prior to the
lease of 1870, had fished in the said pond, as indeed the
whole public had the right to do. Regarding herself as one
of the border-owners, she claimed that she suffered a special
grievance in being excluded from fishing in it. Atter the
hearing given in 1880, as aforesaid, by the Fish Commission-
ers, upon the question of again leasing said pond, but before
any new lease was made, she, by Capt. John Flanders acting
in her behalf, and then the representative of the towns in
the county of Duke’s County in the Legislature, filed with
Asa French, one of the Fish Commissioners, an application
from her, praying that she might be included among the les-
sees. It was claimed for her that she was not aware of the
previous public hearing. Capt. Flanders testified: “I went
to Asa French’s office in 1880, and urged attention to the
claim of Priscilla Freeman ; never received any notice ot the
case, although Mr. French promised that due notice should
be given.”

Mr. French and Theodore Lyman, another of the Fish
Commissioners, testified that, after the said hearing in 1880,
but before the making of a new lease, they were aware of
said application by said Priscilla Freeman, although up to
that time they had never heard of her or her claim, and were
not aware of her application to the Legislature of 1875, or of
the resolve passed by that Legislature in her favor. They
further testified that they made inquiry, and upon consulta-
tion the whole Board, Mr. Brackett being the remaining
member, decided not to include her among the lessees. An-
nexed hereto is a letter of Mr. Lyman giving reasons for the
decision. Meantime, however, they had given her no notice
to appear or opportunity to show reasons why her application
should be granted, nor did they give notice to her represen-
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tative, Captain Flanders, or to any one else in her behalf,
other than the general public notice first named, but made a
new lease for another term of ten years to the same parties
who were the lessees under the first one. Mr. French testi-
fied that it was beyond question the intention of the Board
to include all the border-owners. Mr. Lyman testified that
the inquiry made by the commissioners was such as satisfied
him that good reasons existed for not including Priscilla
Freeman in the lease, and that in the light of any subsequent
evidence up to the present time, he was still of the same
mind, and was also of opinion that the commissioners had
made no omission in not giving her a hearing before making
a new lease. None of the commissioners had ever visited
the localit}r of the pond at that time.

With regard to the validity of the lease (assuming that
the statute authorizing the leasing of great , ponds is consti-
tutional), there is certainly nothing to prevent the Fish
Commissioners from leasing them to whomsoever they see
fit, and nothing to compel them to include any lessee against
their discretion. The Governor and Council therefore can-
not regard the mere fact of not including Priscilla Freeman
among the lessees as invalidating the lease. Her exclusion
was singular, bordering as she did upon a cove of the pond,
whether technically a riparian proprietor of the pond itself
or not. For in view of the fact that her previous complaint,
made in 1875, against a similar lease, as well as the resolve
of that year in her favor, were well known to Mr. Brackett;
and also in view of the further fact that she had filed a
respectful petition to be included among the lessees under
the new lease, it appears to the Governor and Council to
have been a neglectful omission not to have given her a hear-
ing. It was claimed by her counsel that this omission and her
exclusion from the lease, taken in connection with the state-
ment of Mr. French, that it was the undoubted intention of
the Board to include all the border owners, constituted such
a mistake, that upon information to the Supreme Judicial
Court by the Attorney-General, the court would order the
lease to be remodelled. Upon this point, we are of opinion
and are so advised by the Attorney-General, that even if
Priscilla Freeman is to be regarded as a riparian owner upon
the pond to all intents and purposes, she was not deprived
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by the lease in the form in which it was made, of any such
right as would entitle her to claim a remedy in the courts,o J 1

either at law or in equity, as of right. Before any lease she
had a right to fish in the pond in common with all citizens of
the Commonwealth, and the lease impaired this right in her
as it did in all citizens except the lessees. And no citizen
had a right or could claim and insist on a right to he made a

O O

lessee. The commissioners had power to select the lessees
in their own way for reasons satisfactory to them; and no
evidence has been offered which is sufficient to overcome the
presumption that they acted in good faith in making the
lease of 1880. In respect to Priscilla Freeman, it appears
from the letter of Mr. Lyman, that her claim to be included
as a lessee was considered by them, and that they determined,
for a reason which he gives, that she should not be included.

The fact should be stated, that in order to “cultivate” the
fishery in this pond it has been neccessary to make an opening
through the beach to the sea in the spring of each year,
which is useful to drain the lowlands and meadows lying
around the pond of the water that accumulates on them during
the winter, and to give a passage for migratory fish to come
into the pond. The Fish Commissioners claim that the
owners of such lands and meadows around the pond were
selected for lessees because of their right under Gen. Stats.,
chap. 148, to proceed by legal measures to have the pond
so opened and the lowlands and meadows drained. This has
been done in years past, and it is claimed that Priscilla Free-
man has never been called upon to hear any expense of the
proceeding. It is probable that this fact had its influence in
determining whether she should be included as a lessee. A
border-owner upon the pond may not be an owner of land
properly designated as lowlands or meadows requiring to be
drained. It ought, however, to be stated that matter of cut-
ting a drain across a very narrow beach involves very little
labor or expense, and no skill or invention, and can hardly
be called a “ cultivation ” of fish.

If it is assumed that Mrs. Freeman was such a border,
owner as to entitle her to come in as a lessee as one of the
class of lessees determined on by the commissioners (which
is granting to her all she claims in this respect), and the com-
missioners acted in good faith in making the lease in which
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she is not included, it does not appear that she is deprived of
any interest for which she can pursue any remedy in the
courts, and it would seem to he unjust to tiro tax-payers of
the Commonwealth to pay money from the treasury to com-
pensate her for any alleged loss in the premises. Her claim,
as asserted in person before the Governor and Council, was
that she had been deprived of her right to fish in the pond, and
it was urged as an aboriginal right. But all citizens of the
Commonwealth have been deprived of exactly the same thing,
and since recent statutes have given to Indians and persons
of Indian descent the same rights as other persons in the
State, they cannot claim any thing more than other citizens.

It is indeed claimed by counsel for Priscilla Freeman that
some of the present lessees intended to mislead the Fish Com-
missioners by misrepresentation to a greater or less extent;
and, undoubtedly, were any compensation due her, it should
come from the present lessees, if upon judicial inquiry, au-
thorized by the Legislature, it should appear that they were
guilty of any misrepresentation or fraudulent concealment.
Such compensation could be made by a payment of money
from them to her, or by a correction and reformation of the
lease so as to include Priscilla Freeman as a lessee, either for
the whole term, or for the balance of the term. Either
method could be followed by the assent of the lessees, failing
which legislative provision would have to be made that the
District-Attorney for the southern district, under the advice
and with the assistance of the Attorney-General, should pur-
sue the matter on her behalf in the courts, in such manner
as the Legislature should prescribe. Such legislation is pos-
sible, but for the reasons already given we cannot recommend
it, there being no sufficient evidence presented to us to show
fraud, or to show that the Fish Commissioners in making the
lease have exceeded the power conferred on them by law,
although in exercising it they have, as they have by law the
right to do, deprived all persons except the present lessees of
the privilege of fishing in Tisbury Great Pond ; and although
the deprivation bears especially hard upon Priscilla Freeman,
who, if a border-owner, is of all the border-owners alone, or
almost alone, excluded ; and who, if not a border-owner, has
prior to 1870 enjoyed the rights of one, and comes so near
the line of border-ownership that her exclusion strikes us,
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especially in view of the Resolve of 1875, as being inconsid-
erate.

Having, therefore, under the Resolve of 1881, chap. 49,
made “'a full investigation ” of the matters therein stated,
the Governor and Council make the foregoing report thereof
to the Legislature, and for the reasons there stated can take
no “such action in the premises as will secure the rights of
all parties interested,” further than they are already secured,
these rights being in their opinion already fixed and deter-
mined by law. If there be any such action needed or possi-
ble, the Legislature must provide for it in the courts; and
Priscilla Freeman must there pursue it, if she shall then be
advised that she lias any case.

In Council, Nov. 19, 1851. Adopted.
HENRY B. PEIRCE, Secretary.

Brookline, Aug. 3, 1881.
His Excellency Governor Long.

Sir, I have the honor to acknowledge your letter of yes-
terday, in which }’ou ask why Priscilla Freeman was not in-
cluded among the lessees of Tisbury Great Pond in 1880;
and why the Commissioners on Inland Fisheries think they
made no omission in leaving her out?

She was not made a lessee, because it did not appear that
she was a border-owner who had a right to join in the de-
mand on the Commissioners of Sewers to open the beach. On
this right to demand the opening of the beach depended the
control and value of the fishery ; and this exceptional control
of the fishery was the main reason for granting the lease to
the boider-owners, and not to the town.

The commissioners did not consider the claim of Priscilla
Freeman of enough weight to justify them in making her one
of the lessees, especially in the face of objections from the
petitioners who controlled the opening, and who claimed
that they comprised all the persons who could properly be
called border-owners. Moreover, this matter had been
public for ten years; much local interest had been excited;
hearings, public and private, had been held, and arguments
of counsel had been heard. During all this time the claim
of Priscilla Freeman was never brought before the commis-
sioners. When at last it was presented, they gathered such
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testimony as to them seemed ample, and concluded that her
claim was not well founded; and, in the light of the recent
investigation, they remain of the same opinion.

Here rises the question : How far should the commission-
ers go to satisfy themselves in such a matter? They might
have sent surveyors and a conveyancer to the spot, and have
ordered them to run all the lines and to examine every title;
but such a course would have cost more than the whole mat-
ter was worth. It was found that both parties were honest,
and the commissioners accepted as reliable such well-sup-
ported statements as were not rebutted.

They followed, in this case, the same course as for other
petitions; that is to say, they drew information from what
seemed reliable sources, considered the matter carefully, and
then decided according to their best judgment. In their de-
cision the}" believe they have deprived Priscilla Freeman of
no right, legal or equitable.

Very respectfully,
(Signed) THEODORE LYMAN,

Commissioner on Inland Fisheries.

COMMONWEALTH OF MASSACHUSETTS.

Hearing before His Excellency the Governor and the
Honorable Council, under the Resolve in relation to Pris-
cilla Freeman, chapter 49 of the Resolves of 1881.

Brief for Priscilla Freeman.
1. Priscilla Freeman is a border-owner upon Deep Bottom

Cove, which is one of the ponds included in the lease by the
Fish Commissioners.

This was clearly demonstrated by the view and the evi-
dence ; and is now not practically disputed by anybody, ex-
cepting, perhaps, the Fish Commissioners.

The only answer the lessees make to this proposition is to
attempt to bring her within the provisions of Stats. 1869,
chap. 384, sect. 11, which provides, in substance, that the
county commissioners for each county shall, “upon the
request and at the expense of any party claiming to be in-
terested in any great pond,” cause the same to be measured;
and in measuring the pond, “no arm or branch shall be com-
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puted as a part of any pond, unless said arm or branch be at
least fifty feet in width and one foot in depth.”

It is a lame cause that has to rely upon this statute : for,
a. It is apparent upon reading the sections preceding that

this section is simply intended to afford a method of deciding
whether a pond contains less than twenty acres, in which
case it is private property (sect. 7 of same chap.); or more
than twenty acres, in which case it is public property, and
subject to the control of the Commonwealth through its com-
missioners (sects. 8,9, and 10). It has no reference whatever
to the question as to what part of the pond may be leased.

h. And, if it did so refer to the part which may be leased
it is enough to say in reply that the part of the Deep Bottom
Cove Pond in front of Mrs. Freeman’s land is part of the
pond itself, and not “an arm or branch” thereof. The cove
itself extends up by her land. The thing itself cannot be
called an arm or branch of itself.

c. It is also proper to say that, if ever the conditions of
sect. 11 were applicable to this case, yet, if the pond were
measured at its normal, that is, as a pond disconnected from
the sea, it would much more than those conditions in
thatpart adjacent to Mrs. Freeman’s land. When the council
saw the pond, it had been lowered four feet by an artificial
canal opened to the ocean. That canal is necessary for the
purpose of fishing, it is true; but it is artificial all the same;
and when it is made, the pond is not in its natural state.

There is no escape from the conclusion that Mrs. Freeman
is just as clearly and fully a border-owner as the eighteen
men and women who were made lessees.

11. It was the intention of the parties to tho lease that
all the border-owners upon the water leased should be made
lessees.

In affirming this proposition, Mrs. Freeman states the
matter in the most favorable way for the present lessees : for
if they did not so intend, then they wilfully misstated their
purpose and wish. In their w.itten application for a lease,
they expressly requested that the lease be given to “ the
riparian proprietors,” and have always represented them-
selves as such. It is not unfair to them to take them at
their written word. If they did not mean what they said,
their situation is a worse one than that of persons innocently
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mistaken, and they have no right to be considered in the
matter at all.'

It is certain that the Commonwealth, through its comis-
sioners, intended to lease to all the border-owners, and sup-
posed that it was so doing.

Mr. Commissioner French frankly stated at the hearing,
“ Undoubtedly in issuing this lease, we acted upon the state-
ment and understanding that all the border-owners were
included.”

Even Mr. Commissioner Brackett, whose personal interest
for the present lessees is only too apparent, was obliged to
say at the hearing, “ The understanding was that the lessees
of 1880 were all the riparian proprietors. We acted on that
understanding.” He also stated that the information of the
commissioners as to who were border-owners came princi-
pally from the statements and representations of the present
lessees.

The commissioners, as the agents of the Commonwealth,
made a lease of these ponds to eighteen persons, including
fifteen men and three women, whether married or single, Ave

know not which. Why Avere these particular persons se-
lected, and all the rest of the people of the Commonwealth
excluded ? It is the merest nonsense to say that it was
because they had more legal rights, or Avere more fit to catch
fish. Even the commissioners would not pretend that they
had discovered an aptitude for draAving a seine, in Sophronia
Mitchell or Mary Manter, who were selected, that Avas Avant-
ing in Priscilla Freeman, who was left out. They did not
exercise their discretion arbitrarily nor capriciously. On
the contrary, they acted upon a sound rule. They selected
those eighteen persons, male and female, for no other reason
than that it had been represented to them by the lessees,
and they believed, that those eighteen persons comprised all
the border owners vjoon the waters leased.

111. Priscilla Freeman not having been joined as lessee, it
follows that the lease fails in a material point to express the
intention of the parties in making their contract. What Avas
intended is not done; and it is therefore not the contract of
the parties.

This being so, what is the remedy ?

The lessees fall back upon the familiar but unsavory posi-
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tion which has before been adopted by persons similarly
situated. They say: “We admit what you state, but what
are you going to do about it? ” If the Commonwealth must
fold its hands and can do nothing, it is truly unfortunate, but
Mrs. Freeman respectfully suggests three courses by which
the Commonwealth may vindicate its honor and maintain its
rights, in spite of the lessees and their sharp practice.

1. When any contract is entered into under a mistake of
fact, either innocently made by both parties, or innocently
by one, through the misrepresentation of the other, the juris-
diction of courts of equity to relieve the consequences of
such mistake is clear and complete.

Gen. Stats., chap. 113, sect. 2.
Story, Eq. Juris., vol. 1, sects. 140, 141, and 142.
Canedy vs. Macy, 13 Gray, 373.
Sawyer vs. Hovey, 8 Allen, 331.
Wilcox vs. Lucas, 121 Mass., 21.

The foregoing cases illustrate the familiar doctrine of equity
that where parties enter into a contract under a mistake of
fact, which goes to the essence of the contract, equity can
give relief; much more, if the fraud or misrepresentation of
one party caused the mistake on the part of the other.

Especially is this so when the preliminary papers to the
contract (like the petition of the lessees in this case) clearly
point out the mistake and its origin.

Story, Eq. Juris., vol. 1, sect. 160.

The Commonwealth in this case, then, has the right of a
private citizen to have its contract so reformed as to express
its intention when the contract was made, especially if it can
show that the lessees also labored under the same mistake,
or were responsible for it by their representations.

But the Commonwealth alone can do this. Mrs. Freeman
has no status in court. She has no legal rights to be made a
lessee. If she wishes to be joined in the lease, the Common-
wealth have the right to ask that she be joined. But it msut
take the initiative.

2. But a more simple, if not more dignified, mode of
remedy is open to the Commonwealth. It may call upon its
lessees to surrender the lease to be reformed. It is not, in
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advance of the fact, to he expected that they will decline,
and thus put themselves in the position of attempting to
profit by a mistake of their own causing. The lease, though
nominally such, is really a valuable grant in the nature of a
monopoly to these lessees. They enjoy the favor of the
Commonwealth, at the expense of the public in general; and
the Commonwealth may well presume that its beneficiaries
will hesitate before putting themselves into a position of hos-
tility to, or contempt of, the wishes of their benefactors.

This coarse is directly in harmony with the history and
spirit of the Resolve of 1881. The Legislature found that a
mistake had been committed, and a wrong caused thereby,
which it was not within their province to rectify. They
therefore referred the matter to the Governor and Council
to have the error corrected. This tribunal, upon examina-
tion, are satisfied the lease was given under an error as to the
facts of the case. Let it now call upon the lessees to assist
in rectifying the mistake by surrendering their lease to be
reformed. A refusal is not to be anticipated.

But supposing, after all, the lessees do refuse, what then?
Two courses are open to the Commonwealth. One is to put
the matter in the hands of its law officer, as suggested above.
The other is to report the refusal of the lessees back to the
Legislature. Mrs. Freeman is content with either course.
If the lessees, whose only protection is the strong arm of the
Commonwealth, which protection is nowhere guaranteed to
them legally or morally by the terms of the lease, but is only
a penal statute made not for the benefit of the lessees but for
the public good ; if the lessees wish it reported to the Leg-
islature by the Governor and Council that they have refused
to do equity in assisting and correcting a mistake for which
their misrepresentations alone are responsible, and that hav-
ing got their lease by sharp practice, they insist now on their
pound of flesh with the Commonwealth, Mrs. Freeman has
no fears of the result. Her experience before that body has
taught her that it will not be slow in finding a way to vindi-o o J

cate the outraged dignity of the Commonwealth. If the
Governor and Council see fit to take this dignified and proper
course, she will be abundantly satisfied.

3. Another remedy, the easiest, but the last one that
should be adopted and only after all others have failed, is to
pay her a sum of money.
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This has been once clone, not in this but in a similar case.
Two hundred dollars was given her by the Legislature of
1875, because she was cheated out of the lease of 1870. It
was for that wrong, and that oidy. It could not be presumed
to reach forward and include wrongs not then committed.
But now a new lease has been made, and she is again out in
the cold.

The Commonwealth cannot afford to be inconsistent with
itself. The conditions to-day are all the same as they were
in 1875. It is another case just like that. The question,
however, is res adjudicata between the same parties. If it
was right then, it is just as right now.

The only objection to this course is, that the Common-
wealth pays for being cheated twice in the same way by
these lessees, which is not to its credit.

E. L. Barney,
H. M. Knowlton,

Counsel for Priscilla Freeman.

In re. Resolve in relation to Priscilla Freeman and to the
present lease of Tisbury Great Pond. Chap. 49, Resolves of
1881.

Before His Excellency the Governor and the Honorable
Council, July 30, 1881.

Brief hy Lessees.
That the present lease is valid is conceded as matter of

law. It is in legal form, and the lessees are competent per-
sons, legally. Their business capacity is unquestioned. It
is apparent that they have the knowledge, means, and capa-
city to cultivate useful fishes with larger mid more satisfactory
results than any town or any person who would supplant
them, so far as appears in evidence.

Statute of 1809, chap. 384, sect. 9, gives to the Commis-
sioners on Inland Fisheries the right to lease “on such terms
and conditions as shall seem to said commissioners most for
the public good.”

In this matter they exercised a sound discretion as business
men. The border-owners, especially those owning on the
beach, could exercise the right to the best advantage, ns this
pond, to be beneficial to the lessees, must have artificial
openings to the ocean. Most of the lessees are practical
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fishermen. They are owners of the beach to be cut through.
No person can legally cut through it without their consent.

See reports on lease of 1870, read by Col. Lyman at the
hearing in the council chamber.

Before granting the present lease there was a public hear-
ing, fully advertised in a public newspaper in Dukes County,
and the applicants were the towns of Tisbury, Chilmark, and
the present lessees, and all were represented there. That
the hearing was to be held was notorious. No interested
person residing on the Vineyard could plead ignorance
thereof without implying a want of business capacity, or, in
other words, unfitness to engage in such an enteiprise.

Neither of the towns appear here to find fault with the re-
sult of the hearing. This is a significant fact. The proper
tribunal decided against each of the towns.

Both towns claimed that the pond was within its bounda-
ries. A commission under the resolves of the present year
has been appointed to settle the dispute.

Added to this as a matter of principle, well recognized, a
town could not so successfully put in the capital, purchase
the seines and appliances, and conduct such an enterprise.
A settled policy must be pursued in conducting a cotton-mill,
or a tannery, or any other business enterprise. Town meet-
ings are fickle agents, varied in conduct, as the subtle
politician manipulates them. “Republics are ungrateful.”
Towns, as fishermen, would never be a success. They, as a
rule, sell their rights, if any are granted to them, to individu-
als.

The town of Tisbury receives compensation as expressed
in the lease, and is satisfied. The rights of herring, shell,
and other fisheries are often sold by towns, but by legislative
authority only, under the provisions of special statutes.

E. G. Statute of 1855, chap. 401. relative to fisheries in
Taunton River. General Statutes, chap. 88, sec. 16, relative
to Oyster fisheries. Other statutes passim.

It is well known, as matter of law, that in tidal waters,
no man can lawfully draw his seine on the shore to the land
of another without his consent. The buyer of a fishing
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privilege must own or secure a shore where the river is
narrow and free from rocks, or his privilege is valueless. He
may own miles on a river, yet have no good seining place.
Such places are few and valuable to the owner.

The State has often heretofore granted exclusive rights of
fishery to individuals. E. G. Stat. 1855, chap. 324. See
other special statutes passim.

The right to lease great ponds lias stood the test for
twelve years. No one seems to question the wisdom, pru-
dence, or integrity of the commissioners in this matter,
except possibly the tirade of Senator Snow on Commissioner
Brackett might be so considered. It is respectfully submitted
that the comments already made upon this matter need not
be repeated. He appeared for himself, alone, and did not
profess to appear for any interested party, especially not for
Priscilla Freeman. He evidently disliked Mr. Brackett, and
intruded himself upon the hearing to vent his spite upon
him, not to show that any thing existed to impair the validity
of the lease. The Commissioners on Inland Fisheries are
ready to meet any attack on their official conduct. That
of course is involved in this hearing, and it is respectfully
submitted that no misconduct has been shown.

As to the rights of Priscilla Freeman.

Her title to the land, extending about twenty-seven rods
along the westerly side of and at or near the head of Deep
Bottom Cove, is established by legislative act. Resolve,
1856, chap. 206, and report, House Doc., No. 47, 1856, relative
to Jemima Easton, mother of Priscilla, etc. This was a great
stretch of legislative power. It never could have stood a
judicial test- But now there is twenty years’ adverse posses-
sion. She has the same rights that a native white person has,
no more and no less. Statute of 1869, chap. 463, relative to
Indians, fixes her status. In her statement at the first hear-
ing, she evidently had a vague idea of certain rights as an
Indian. Her counsel wise!}' abandoned this. Perhaps the
fact that she was an Indian, though only a half-breed, caused
an acquiescence in the passage of the resolve when presented
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iii the Legislature. It would be unreasonable to expect that
any white citizen could have had this reference made.

“The owners of the shores” (on great ponds) “have no
peculiar right except by grant from the Legislature.” “ They
are public property.” Any one can cut or take ice there for
use or sale in spite of border-owners. They have nothing to
do with the rights of fishing or fowling. The State controls
this by its agents or legislation. This is fully discussed by
Gray, Ch. J., in

Hittinger v. Eames, 121 Mass., 539-546.
See Colony Ordinances, 1647. Anc. Charter, 148.

Towns have no property in great ponds.

Roxbury v. Stoddard, 7 Allen, 158. By Lloar J.

Leases are valid under Statute of 1869, 384.

Commonwealth v. Vincent, 108 Mass., 442.
Commonwealth v. Tiffany, 119 Mass., 300.

Border-ownership gave Priscilla Freeman no rights in a
great pond. She stands relative thereto on the same foot-
ing as anjr other citizen, even if she owned opposite where
the pond is widest and deepest.

The commissioners have large discretionary powers. The
fact that a person under guardianship, is a minor or insane,
is absent at sea, or does not join in a petition for a lease, from
choice or from legal disability, though a border-owner, does
not affect the validity of the lease. The same is true if a
border-owner is purposely or accidentally omitted.

This pond is- only available for fish-culture when it is
opened through the beach to the ocean. See report of 1870
on first lease, read by Col. Lyman. It is conceded “that no
part of the pond or cove lying opposite and above Priscilla Free-
man’s land exceeds nine inches in depth when the beach is
opened to the ocean at any time of the year.” In measuring
a great pond under Statute of 1868, chap. 384, sect. 11, the
portion opposite and above her land could not be included,
as it must be at least one foot in depth for a width of fifty
feet, to be included in measurement. The lessees do not
pretend that their lease, covers-the,waters of. the-pond opr
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posite her land nor for some distance below it. She and all
other persons have free fishing there.

She then has no equitable rights as a border-owner. At
least they were doubtful and disputed, when the lease was
given. The two commissioners who viewed the pond have
stated, substantially, that in their opinion she does not border
on the pond proper. They are the proper tribunal to decide
this question. She has never personally requested them to
revise their decision as to who shall be lessees.

Admitting that the petitioners for a lease purported to be
all the border-owners, they need not include a doubtful or
objectionable one. Owners, as Dr. Luce and Mr. Rotch, at
the head of other coves were not included. They have
decided the question as to who shall be lessees after a full
hearing. It is res acljudicata. ,She has had her day in court,
or an opportunity to have it. If, on their own motion, or by
request, the commissioners deeming she had not, should now
grant her a hearing, it is evident that they could not and
would not join her as a lessee against the protest of the pres-
ent lessees. She lives in another town eight miles away,
removing her dwelling-house therefrom, and acknowledges
she has ceased to occupy or cultivate this land. She
has not business capacity for this enterprise. She would
be a chronic fault-finder, an unreasonable litigant with
absurd Indian claims, a clog, and an incubus. If she applied
for a lease by herself alone, no one would deem her a
suitable person. She has always been inimical to the present
lessees, and would be as a thorn in their sides. On sound
business'principles she would be excluded as a lessee. Her
interest, if she had a legal one, would, upon the basis of
length of shore ownership, be infinitesimal. De minibus lex
non curat. She and her mother, under a false and sickly
sentiment, have already cost the State too much. White
men have rights as well as Indians. She has no claim on the
Commonwealth now. She was paid $2OO in full under
Resolve, 1875, chap. 58. This is about as much as her whole
lot of land would bring in the market, with all privileges.

If either of the towns, or some outside persons as capital-
ists, had been made lessees, her claim of right would be
equally absurd. If a lease had been so granted, it would
not have been attacked by any of the border-owners of laud.
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herself included, on the ground of riparian rights, for in fish-
eries in great ponds they do not exist to the exclusion of the
public, except by grant of the Legislature, or by a lease by
its agents, the commissioners.

But it is shown that these lessees, as petitioners therefor,
represented themselves as the border-owners of the Tisbury
Great Pond, including Deep Bottom Cove and Long Cove
embodied in the lease. This is true. They were the border
owners in all portions thereof where the cultivation of useful
fishes was practicable. This is clear upon the evidence.
They do not cultivate there, or pretend to the right of culti-
vating the fisheries, or taking fish opposite and above her
land, and for some distance below, exclusively. A great con-
cession to her and those claiming under her is given to take
smelt and other fishes that ntay pass up into that doubtful
territory. Not doubtful because she is an Indian owner, re-
siding eight miles away, abandoning her land as she has ac-
knowledged, but because it is not proper to measure that
portion as part of a great pond, —at least not deemed
proper by them; and they, by advice of the commissioners,
are the proper persons to judge thereof.

In fact, this whole matter, viewed in its best light, is a
humbug, so far as Priscilla Freeman is concerned. Its com-
mittal to the executive department as a commission is simply
ridiculous. It gives magnitude and importance to a thing
which, if first fairly considered, without the glamor of “Indian
rights,” and only as a white citizen's claim, would never have
had a report from any committee of the Legislature beyond
“leave to withdraw.” No words of a demagogue about the
“ poor and the lowly,” orrepetitions of “ Lo, the poor Indian,”
can give this matter dignity or character. Massachusetts
will protect, by its proper tribunals, her humblest citizen in
his or her rights, legal or equitable. A tender regard for
those who caused this committal may soften asperities of
expression in a report; but it must bo conceded that no legal
or equitable rights of Priscilla Freeman have been invaded or
disregarded. Neither does the conduct of the Commission-
ers on Inland Fisheries invite censure, or their acts require
revision in this form.

Eminent counsel appear in this matter, evidently not paid
or retained by her. This is suggestive of “ a cat in the meal.”
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They have conceded the legal validity of the lease, and the
only question is in regard to this “ poor Indian ” and her
rights. An Indian woman has been used as a figure-head
of a ship. She can also be used for political dodges in town
affairs, or even national. It is evident that the parties to this
movement are not so much interested in Priscilla Freeman’s
rights, appurtenant to her abandoned land, and the mud-hole
opposite it, as in some ulterior objects, among which is that
of harassing and discommoding these lessees, and making a
handle for politics in town affairs, at the expense of the State.

It is also to be borne in mind, that while the coun-
sel have not shown any actual wrong done, they have sug-
gested no sensible or practical remedy, either b}r way of quasi
impeachment of the commissioners, or in any other manner.
They admit, tacitly, that these lessees are proper and com-
petent persons, good citizens.

They are the persons, also, who made it possible to have
the ponds in Dukes County leased. By Statute of 18'0.
chap. 360, leasing of great ponds in Dukes County was pro-
hibited. Statute of 1875, chap. 115, allowed a'lease to be
given by consent of. the town. These laws were found im-
practicable, and were repealed by Statute of 1880, chap. 89.

This actionrequired petitions and prolonged hearings before
the legislative committee on fisheries, involving expense for
witnessess and for counsel, paid for by the lessees. Priscilla
Freeman paid no part of this, nor of any thing else. She is a
“poor Indian.” She has never heretofore paid, nor have her
ancestors, the expense of the Commissioners of Sewers, under
chapter 148 of the General Statutes. She was always regard-
ed as an outsider. • She has therefore no claim, legal or equi-
table ; but of this the Commissioners on Inland Fisheries are
the sole judges, the Legislature having delegated to them the
right and the power.

The conclusion, therefore, is, that the lease is valid; that
the facts are, it was granted upon the petition of the lessees
after a full and fair public hearing, where all parties had an
opportunity to be heard; and no rights of Priscilla Freeman
have been interfered with.

J. BROWN,
Attorneyfor Lessees.




