
HOUSE .... No. 399.

House of Representatives, May 16, 1884.

The Committee on the Judiciary, to whom was referred the
petition of George W. Cram for a release from a claim for
certain money received hy him as surveyor-general of
lumber, and for legislation defining the laws relating to1 o O o
said office, submit the following

REPORT
The office of surveyor-general of lumber was established

by chapter 224 of the Acts of the year 1859. By that act
the surveyor-general was authorized to appoint deputy sur-
veyors, and was entitled to receive as compensation for his
services ten per cent, of the fees collected by such deputies
for making surveys, there being no provision that any part
of the amount so received by him should be paid to the
Commonwealth. In 1865, on the petition of the lumber
dealers, who hoped thereby to secure a better class of men
for deputy surveyors, the fees for the surveys were in-
creased, the act making such increase, chapter 115 of the
Acts of 1865, containing the following provision :

“ That
in no case shall the surveyor-general receive more than thirty-
two hundred dollars for his fees in any one year; and such
excess, if any, as he may receive shall be paid by him yearly
into the state treasury.” This has continued to be the law
to the present time, the language, however, being changed
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in the Public Statutes, chapter 63, sect. 16, so as to read as
follows: “If the surveyor-general receives in fees in any
any year more than thirty-two hundred dollars, he shall pay
the excess over that sum into the treasury of the Common-
wealth.” The act of 1865 provided that he should annually,
on or before the fifteenth day of October, make to the
Secretary of the Commonwealth a return, specifying, among
other things, the amount of fees received by him and his
deputies during the year ending on the thirtieth day of the
preceding month. In compliance with the law he has regu-
larly made his returns each year, showing the fees received
by him in the years named to be as follows:

1866, 53,911 22
1867, 4,561 02
1868, . 5,105 06
1869, 5,639 60
1870, 5,281 30
1871, 6,104 19
1872, 5,771 87
1873, 6,026 41
1874, 5,015 72
1875, 3,140 13
1876, 2,365 85
1877, .......2,645 23
1878, 2,362 69
1879, 2,276 11
1880, 3,091 29
1881, 3,576 62
1882, 3,900 71
1883, 3,379 38

The claim presented in behalf of the Commonwealth is,
that in each of the above years in which the petitioner’s fees
exceeded the sum of $3,200 he should have paid the excess
into the state treasury, without any allowance for the expenses
of his office. The claim ot the petitioner is, that by his
interpretation of the law, he was entitled each year to the
sum of $3,200 for his fees, that is, for his compensation,

and to the expenses of his office in addition, provided the
fees received by him in such year were sufficient lor those
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purposes, and that if there was an excess above such com-
pensation and expenses, the same was to be paid into the
treasury. In support of his version of the law, evidence
was presented that at the time of its enactment it was so
understood, not only by the petitioner but by the lumber
dealers who petitioned for it, and by the legislative com-
mittee who reported it; that the suggestion of paying any
part of his fees into the treasury came from the petitioner
himself, as it was supposed that they would be largely in-
creased by, the increase in the fees to be charged by his
deputies ; and that in some instances, when making his pay-
ments to the state treasurer, the latter’s receipts have ex-
pressly recited that such payments were the amounts “ above
fees, office expenses, &c.,” or that they were “ for alance
of fees over and above his salary and expenses.” In the
years when, upon the petitioner’s theory, there was an excess
due to the treasury, he has paid the same. These payments,
by the treasurer’s books, were as follows :

1869, $316 53
1870, 389 68
1871, 457 28
1872, 465 93
1873, 505 03
1874 120 32

Total, ..... $2,254 77

Crediting the petitioner with the above sum, the amount
claimed to be due the Commonwealth for fees received by
the petitioner in excess of $3,200 per year, from the passage
of the law of 1865 to September 30, 1883, is $17,618.33.

In the opinion of your committee, the petitioner’s inter-
pretation of the law was erroneous, although without doubt
honestly made, and the Commonwealth was each year legally
entitled to the balance of the fees, ifany, over $3,200.

There are certain equitable considerations, however, which
should be taken into account in determining what action
should now be taken in the premises. The law in question
is one-sided in its application ; for while the state gains, if
the fees received exceed the sum of $3,200, it loses nothing
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if they fall below it. That is to say, while the surveyor-
general, however great the amount of business done by him,
is limited to the sum named for both his services and ex-
penses, in the event of his fees being less than that sum the
state does not make up the deficiency.

The case is unlike that in which an officer is paid a salary
by the state, and allowed a portion of the fees of his office
in excess of that amount, or where he is paid such salary
and required to account for all of such fees. Here the state
pays no salary, it furnishes no office, it pays no expenses.
The office costs the state nothing whatever. The surveyor-
general is, by the law, required to “ keep an office in Boston,
conveniently located and accessible to the public.” He is
obliged to pay the rent and other expenses of this office
whether his fees are more or less. This office is necessarily
in the business part of the city where rents are high and
must be ample for the accommodation of from twenty-five to
sixty deputy surveyors, who resort to it daily as their head-
quarters.

The proper administration of the office requires the ser-
vices of a clerk, and as the surveyor-general is constantly
called to different parts of his district, which embraces all of
Suffolk County, the cities of Somerville and Cambridge, and
the towns of Medford, Watertown, Brookline and Quincy,
he is obliged to keep one or more teams.

These expenses naturally increase in proportion to the in-
crease of the business, so that it may often happen that the
greater the volume of the business, and in consequence the
greater the amount of the fees received by the surveyor-
general, and the greater his labor and expenses, the less will
be his compensation, if both compensation and expenses are
limited to $3,200. We are not aware of any other office in
the Commonwealth the compensation of the incumbent of
which is so regulated by law as to decrease with the increase
of his labors and expenses, when the amount of business
done reaches a certain point.

Other state officers having duties similar to those of the
surveyor-general, viz., the inspector-general of butter and
lard, the inspector-general of fish, the inspector-general of
hops, and the inspector-general of pot and pearl ashes, are
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paid by fees, and are allowed to retain all their fees for their
services and expenses. In the case of the inspector-general
of leather, it is provided that all fees received by him or by
his deputies “ in excess of three thousand dollars, after'pay-
ing office expenses and the expenses of inspection, shall be
paid into the treasury of the Commonwealth.” Public Stat-
utes, chapter 56, sect. 68.

At the hearing before your committee the lumber dealers
(who pay all the fees) were very fully represented, and the
unanimous expression was that said Cram had always been a
very faithful, competent, reliable surveyor-general, and in
whom they had most entire confidence; and that such an
officer as he ought to receive, besides all expenses, $3,000
or more per year for his services.

It also appeared that during the eighteen years since the
law of 1865 was passed, he received besides the $2,254 which
he paid to the state, an average of $3,938 per year, and that
his offices expenses, including office rent, clerk hire, team
expenses, fuel, fares, &c., averaged about $1,455 per year,
leaving him about $2,485 per year net.

These facts are presented, in justice to the petitioner, as
showing that he has received no more than his services were
actually worth. They do not however affect the legal ques-
tion involved, and the state could, in our opinion, have
required him to pay each year the whole of any balance of
fees above $3,200, whatever his expenses might have been,
if it had then required it. But as the state did not do this,
the question arises whether it can now enforce the payment of
the amount of these balances. Two defences have been su»-o
gested to its claim which it is proper to take into consider-
ation.

The first is the statute of limitations. Chapter 197, sec-
tion 21 of the Public Statutes, provides that “ the limitations
hereinbefore prescribed shall apply to actions brought by
the Commonwealth or for its benefit.” The petitioner has
never concealed from the state its cause of action, but, on
the contrary, has each year expressly informed it thereof by
filing in the secretary of state’s office his returns of fees
received; and there does not appear to be any fact which
would extend the period of limitation, and enable the state
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to maintain an action for any balance of fees for which the
petitioner was liable to it, more than six years ago. By the
schedule above given, it appears that during a longer period
than this, viz., since 1874, there have been only three years
in which the fees received have amounted to more than
$3,200, viz., 1881, 1882, and 1883, the balance over that
sum for these three years amounting to $1,256.71. In our
opinion the statute of limitations would preclude the state
from recovering judgment for anything more than this sum
and interest. The second of the defences suggested, and
which, should it be maintained, would be a bar to the whole
claim of the state, is based on the following ground. It is a
general principle of law in determining the meaning of a
statute that the contemporaneous construction thereof by
persons appointed to execute it, particularly where such con-
struction is given by a department of the government, and
has continued so long that great inconvenience or practical
injustice would result from a change, is entitled to great
respect by courts and commonly will be followed, at least as
to past transactions.

United States v. Macdaniel, 7 Peters 1.
United States v. Gilmore, 8 Wall. 330.
United States v. The Ship Recorder, 1 81. 218.
United States v. Lytle, 5 McLean, 9.
Opinion of the Justices, 3 Pick. 517.

The two cases first above cited relate to pay of govern-
ment officers where the department, under a doubtful or
erroneous construction, had allowed more than was war-
ranted by a strict interpretation of the law, and such
allowance was held binding upon the government; and an
argument could be made in behalf of the petitioner, on the
principle of those cases, that the long acquiescence by the
treasury department, in the construction he put upon the
statute in question, ought to protect him as to the past; and
it is fair to assume that, if his error had been rectified by
the department, he would long ago have applied to the
legislature for a change of the law or would have resigned

O O

or otherwise conducted his office.
It has seemed to us to be proper to suggest the legal
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questions that would be raised in any suit by the Common-
wealth to enforce its claim, in order that the legislature
might consider them in determining its action upon the peti-
tion before it. The fact that these questions would be
raised does not constitute a reason why the legislature
should voluntarily release the claim, as prayed for by the
petitioner, but it may be a ground for considering whether
it would not be well to confer upon the treasurer the au-
thority to make such settlement of the case as he may deem
to be for the interests of the state. Without such authority
from the legislature, he might feel it to be his duty to prose-
cute the claim, whatever the legal difficulties involved, and
although it might seem probable that no pecuniary benefit
would result from such prosecution. But if he is expressly
authorized to make such disposition of the case as he thinks
best, and, upon investigation, he should conclude that it was
doubtful, first, whether judgment could be recovered for the
amount claimed ; and secondly, whether, by reason of the
age and pecuniary circumstances of the petitioner, such judg-
ment, if obtained, could be collected, he might be enabled
to effect a settlement for an amount which, while it might
be much less than the sum legally due, might be greater
than what would be realized at the end of a suit. It seems
to us that he should be fully authorized to take such action
in behalf of the Commonwealth as a private citizen having a
claim of similar character would take in his own behalf.
We therefore recommend the adoption of the accompanying
Resolve.

For the Committee,

L. W. HOWES.

Mr. Pattee dissents.
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In the Year One Thousand Eight Hundred and Eighty-four.

RESOLVE

In Relation to a Settlement of the Claim of the Common-
wealth against George W. Cram.

1 Resolved, That the State Treasurer, with the advice of
2 the Attorney-General, he authorized to make such settle-
-3 ment or disposition of the claim made by the Common-
-4 wealth against Geo. W. Cram, late surveyor-general of
5 lumber, by compromise or otherwise, as he may deem
6 expedient.

Commomumltl) of iflasoachusetts.






