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, Boston, Jan. 10, 1885.

Hon. J. Q. A. Brackett,
Speaker ofHouse of Representatives.

Sir : I have the honor to transmit through you to the
Genera] Court the accompanying communication relative to
the subject of Assessment Life Insurance, and the affairs of
this department.

I am,

Very respectfully yours,

JOHN K. TARBOX,
Insurance Commissioner.

Commonixiealtb of Iflassacbusctts.

Insurance Department
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Commonfotaltlj of Utassacjjusetts.

Insurance Department, Boston, Jan. 9, 1885.

To the Honorable the Senate and House of Representatives.

Upon the advice of the Attorney-General, concurring with
my own judgment, I respectfully invite the attention of the
legislature, with a view to such action as may be deemed
advisable, to the organization and transactions of corporations
under chapter 115 of the Public Statutes, doing a business
of life insurance.

A brief sketch of the pertinent legislation will assist a
clear understanding of the matter.

By chapter 325, section 7, of the Acts of 1872, it was
enacted, —

“All corporations, associations, partnerships or individu-
als doing business in this State under any charter, compact,
agreement or statute of this or any other State, involving
an insurance, guaranty, contract or pledge for the payment
of annuities or endowments, or for the payment of moneys
to families, or representatives of policy or certificate holders
or members, shall be considered and deemed to be life insur-
auce companies within the meaning of the laws relating to
life insurance within this State ; and shall not make any such
insurance .... except in accordance with and under the
conditions and restrictions of the statutes now or hereafter
regulating the business of life insurance.”

This definition of what constitutes life insurance is a
statute affirmation of the law substantially as adjudicated by
the Supreme Court in the case of Commonwealth v.
Wetherbee, reported in the 105th Massachusetts Reports.
The business of life insurance, so defined, is governed by
specific.laws as to the conditions of the contract, the obliga-
tions of the companies, and the rights of policy-holders; and
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such contracts, made other than in conformity to those laws,
as respects both the form of contract and the legal qualifica-
tion of the insurer, are prohibited under penalties. The
exception I proceed to note.

By chapter 204 of the Acts of 1877, and subsequent acts,
certain associations, embraced under the title of “ Associa-
tions for Charitable, Educational and other purposes,” in the
Public Statutes, are authorized “ for the purpose of assist-
ing the widows, orphans, or other relatives or persons
dependent ■ upon deceased members, to provide in its by-
laws for the payment by each member of a fixed sum, to
be held by such association until the death of a member
occurs, and then to be paid forthwith to the person or
persons entitled thereto;” and to hold “as a death fund
belonging to the beneficiaries of anticipated deceased mem-
bers,” a limited sum, collected by assessments upon mem-
bers ; and, in that connection, it is provided that “ the pro-
visions of the general laws relating to life insurance corpo-
rations shall not apply to such beneficiary associations.”
This statement includes all the legislation upon the life
insurance franchise of these associations.

The legislature, in these exceptional enactments, did not
contemplate the creation of commercial institutions of life
insurance. The clear intent, derived from the history, lan-
guage, and connection of the legislation, was to relax, in
specified features, the laws governing the ordinary business
of life insurance, in favor of the benevolent objects of
societies which desired, as an incident of their fraternal
order, to assist the families of their deceased associates.
And the Attorney-General, construing the statute to that
purport, is of opinion that if these associations make con-
tracts, not within their enumerated powers, and which are
of the nature of life insurance, they not only exceed their
franchise, but also subject themselves to the duties and
liabilities of the general laws; in which case the contracts
are illegal, and the negotiators liable to the statute penalties.

The correspondence between the Attorney-General and
myself, touching the powers and liabilities of these associa-
tions, under existing law, is submitted for the information of
the legislature.
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Commontecaltb of Massachusetts.o o

Insurance Department,Boston, July 30, 1884.
Hon. Edgar J. Sherman, Attorney-General.

Dear Sir :—I respectfully call your attention to the fol-
lowing statement of facts:

The Massachusetts Safety Fund Association is a body cor-
porate organized under the provisions of chapter 375 of the
Acts of 1874 and supplementary acts, and substantially
re-enacted in chapter 115 of the Public Statutes. Its articles
of association are dated July 16th, 1880, and set forth the
purposes, location, and the amount, number and par value
of the shares of the capital stock of the association. Copies
of these articles and of the by-laws of the association are
herewith exhibited. It will be observed that the corpora-
tion is limited to nine members.

This association issues what it terms a “ certificate of
membership” to persons not in fact members, whose lives it
assumes to insure, and who are not connected with its affairs
otherwise than by force of the contract of insurance written
in the certificate. The nature and conditions of the contract
are set out in the form of certificate I enclose for your infor-
mation.

By the returns made to this department by its officers,
conformable to law, it appears that on the 31st of Decem-
ber, 1883, the association had accumulated, and then held,
the sum of $10,405.64, which it denominates a safety fund,
derived from payments by holders of its certificates of mem-
bership, as provided in such certificates. It reports as of
that date the whole number of certificates in force 3,659,
and the amount of insurance $3,659,000. I invite special
attention to the provisions in regard to this fund.

The association issues certificates with benefits payable to
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heirs of the person named therein, and to persons not in any
manner related to, or dependent upon, or having an insur-
able interest in the life of the insured person. Several in-
stances have come to my knowledge where, by consent of
the association, the certificates at time of issue, or subse-
quently, have been assigned, and the benefits therein con-
tracted for made payable to parties who become holders for
speculative objects solely, whose only interest in the life is
its speedy termination.

The class of corporations, of which this is one, are exempt
by statute from the operation of the general laws regulating
the business of life insurance, and are granted certain pow-
ers, — see sections 8, 9 and 10 of chapter 115 of the Public
Statutes, chapter 195 of the Acts of 1882, and section 154
of chapter 119 of the Public Statutes. Whether the recited
transactions are justified by the statute I refer to your con-
sideration.

The questions which seem to arise under the statute in the
facts stated are as to the authority of an association so con-
stituted (1) to provide for the payment of death benefits or
insurance “to the widow, orphan or other dependents” of
any other person than a corporate member of the association ;

(2) to create and hold a fund in the manner and for the uses
designated ; (3) to pay benefits from moneys assessed upon
and collected from its members therefor generally, to the
heirs and legal representatives, or to any person not the
widow, orphan, or dependent for support of a deceased
member. Further, if such association does an insurance
business not authorized by the statute, does it thereby
render itself and its agents amenable to the general insur-
ance laws?

My object in this communication is to obtain your opinion
as an assistance in the discharge of my official responsibility,
and also that, if the acts stated constitute in your judgment
a violation of law, appropriate action may be taken in the
premises.

1-am very respectfully yours,
(Signed) John K. Taebox,

Insurance Commissions'.
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Attorney-General’s Department,
Commonwealth Building,

Boston, Dec. 23, 1884.

Hon. John K. Tarbox, Insurance Commissioner.
Dear Sir: For reasons satisfactory to me, and ap-

proved by yourself, I delayed until now my reply to your
communication requesting my opinion as to certain powers
and liabilities in respect to life insurance, of corporations
organized under chapter 115 of the Public Statutes.

The legislation on the subject referred to, having taken
place at different times prior to consolidation and enactment
in the Public Statutes, and by amendment since, is ambigu-
ous, and difficult to interpret.

I am of the opinion, however, (1) that the statute con-
ferring authority upon those corporations to provide and pay
death benefits or gratuities to the beneficiaries of deceased
members, being in derogation of the general policy of the
Commonwealth expressed in its legislation on the subject of
life insurance, should be construed strictly.

The exemption from the operation of the general laws
regulating the business of life insurance, contained in a
clause of section 154 of chapter 119, and in section 10 of
chapter 115 of the Public Statutes, is not absolute, but ex-
tends only to the particular transactions authorized; and if
a corporation does an insurance business as defined in said
section 154, and not authorized by the statute under which
it incorporates, it thereby becomes subject to the duties, lia-
bilities and penalties imposed by general laws.

(2.) No person can be deemed a member, within the
sense of the statute, who does not in some way share in the
management of the corporation. Persons whose only rela-
tion to the corporation is one of contract can hardly be con-
sidered “members.”

(3.) The association can pay or legally contract to pay
death benefits to none other than the persons designated by
the statute, i. e., widows, orphans, relatives, or dependents
of deceased members of the corporation.



1885.] HOUSE —No. 5. 7

The right to such benefits is personal, and not assignable
either by the members or beneficiaries.

Relatives the broader term must include heirs. An
heir must be a relative, though a relative may not be an
heir.

The construction of the term “persons dependent” is
more difficult. It would appear to mean only persons
having a right by law, not by contract or simply by affec-
tion, to call upon the member for assistance or support, and
so analogous to widow or orphan, a class included in the
general designation of relatives. Ci’editors are not included.

(4) The funds permitted to be collected and held for the
payment of death benefits, when collected are held in trust
for the benefit of the beneficiaries of anticipated deceased
members, belonging and payable only to such beneficiaries,
and are not the property of the corporation nor subject to its
control, except in its capacity of trustee.

The corporation can legally hold as a death fund, or fund
available for the payment of benefits to its members, only
such funds as may be provided for in its by-laws and in the
manner and for the uses specified in the statute.
If the views herein expressed are correct, it follows that,

upon the facts recited in your letter, the Massachusetts
Safety Fund Association is not authorized to pay death
benefits to beneficiaries of persons not members of the cor-
poration, nor to any person claiming to be a beneficiary, who
is not the widow, orphan, relative or dependent of such cor-
porate member deceased.

Grave and important questions therefore arise concerning
the condition and authority of law under and by which the
safety fund has been acquired and is held, and whether the
corporation has exceeded its powers and rendered itself and
its agents liable.

It is a matter of common knowledge that there are other
associations of a kindred character which have been con-
ducted in a similar way; that there has been paid into these
associations a large sum of money, and that the public have
a deep interest in their maintenance and welfare ; that great
good may be reasonably expected from these associations, if
managed properly and according to law.
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As radical action in the premises might occasion unneces-
sary alarm and injury, I think you would be justified,
before instituting proceedings to determine the questions
judicially, to refer the subject to the legislature, shortly to
assemble, for such action as it may see fit to take in the
interest of the public.

Very respectfully,
Your obedient servant,

(Signed) Edgar J. Sherman.

There are associations organized under the statute and
acting within its authority and spirit, and as to such no new
legislation is advised. They may safely be left to their self-
government, as the plan of their operation •is simple and
easily within intelligent control, and their affairs are already
sufficiently supervised by the system of their organization,
by which the entire body of their membership are brought
into familiar relations with all their transactions. They hold
no considerable funds, so liable to misuse by unfaithful trus-
tees as to call for special protective laws. Of these are a
majority, if not all, of the Odd Fellows and Masonic bodies,
composed of affiliates of these orders; the associates of par-
ticular guilds and professions ; and several fraternal societies
governed by the lodge system, and in which the membership
is, in a degree, select.

But, upon the falsely pretended authority of the statute,
various associations have organized in corporate form with
the object of pecuniary profit to their projectors and oper-
ators, and are now engaged in the transaction of life insur-
ance business, in violation of the laws. And it is in relation
to these and their transactions, if they shall be permitted to
continue their operations, and to the plan which is generally
the basis of their establishment, that prudential legislation
is imperative. For, if life insurance on what is known as
the assessment plan is to have sanction, it should be in
amity with the law, and under such safeguards as the law
can devise to prevent abuses in its administration, and to
secure to the public its full benefits. The truth is, that life
insurance as a business speculation, is lawlessly in operation
in Massachusetts by the abuse of a gracious statute, and, in
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cases within my information, with methods which, if not im-
moral, as I deem them, are surely calculated to do injustice and
disappoint the expectation of those who confide in it, and
which public policy in shape of law should denounce and
prohibit.

As between the two divisions of associations which, for
identification, I may here designate as insurance corpora-
tions and beneficiary societies legislation should distin-
guish. For the reason that the restrictions and obligations
wisely applicable to the former, would be incompatible with
the character and prejudicial to the usefulness of the latter.
This suggestion is pertinent only in the event that the legis-
lature shall see fit to enlarge the franchise, now conferred
by the statute as construed by the Attorney-General’s opin-
ion, in favor of assessment insurance. If the statute shall
remain as it is, the insurance corporations formed under it,
or most of them, must reform their methods and contracts,
or abandon their schemes.

Of apparently illegal acts by these corporations, among
others, I specify :

First. Club insurance —by which the death benefit due
on the decease of a member of the club is payable by the
corporation to his widow and to the survivors of his club in
fixed proportions. This is clearly illegal, but is defended
by some as proper in itself, aside from defect of legal war-
rant. I cannot esteem it as other than a gambling device,
thinly disguised as insurance, deserving the perpetual ban
of the law.

Second. Contracts of insurance with persons not mem-
bers of the corporation though styled such and for the
benefit of persons not the widow, orphan or other relative
or dependent, or having an insurable interest in the life of
the member or insured person. These transactions are
principally by corporations composed of a few corporators
who incur no personal liability, and invest no funds, but
anticipate liberal profits from revenues collected from the
insured persons, for the application of which they are not
responsible. The insured have no part or power of control
in the corporation, the management of its concerns, or the
administration of its funds. And the contingency is quite
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conceivable when the interests of the corporation and the
interests of the insured may conflict; as the corporators
may, if the longer existence of the corporation ceases to be
advantageous to them, divide its revenues among them-
selves, and permit the association to die and the insured be
remediless.

Third. The accumulation, by exactions from policy or
certificate holders, and holding by the corporation, of a fund
not administered or controlled by the contributors, and not
applicable to the payment of death benefits in the mode of
the statute.

Proceedings in the courts might assert the wounded~ O

dignity of the law, and restrain these illegal transactions,
but such action would probably destroy the associations and
occasion injury to thousands of our citizens who, without
intentional disrespect to the law, have sought the bene-
fits of this form of insurance in provident care for their
families, and whose interests are entitled to considera-
tion. With the approval of the Attorney-General, I have
deferred action of that sort until the legislature shall have
opportunity to consider the subject.

While it is not my province or inclination to recommend
the particulars of legislation, I may be justified in some
reflections on the nature of the insurance and the conditions
of its successful conduct.

Life insurance by the assessment method which is
simply the payment of death benefits to the beneficiaries of
deceased associates by means of contributions from the sur-
vivors must obviously depend for its permanence upon
conditions which legislation cannot provide for. Such an
association, if well based and conducted, may furnish a
reliable insurance, at the cheapest cost, so long as it shall
attract new associates in sufficient numbers, and retain them.
When it ceases to replenish its membership it must soon
dissolve, for its ability to pay benefits diminishes with
diminishing membership, and no adequate provision is made
for the beneficiaries of its late survivors. So much is self-
evident. The rest is conjecture, with a basis of probability.
Of the Massachusetts associations assuming that the law
shall sanction the prosecution of their enterprise under
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judicious regulation a few may probably maintain the
essential conditions of success, and so prosper for an in-
definite period, determinable by events and social incidents
not surely foreseen. Others, less fortunate in management
or popular favor, I anticipate will soon reach their final date.
And, under the law of the survival of the fittest, the ulti-
mate judgment of assessment insurance as a permanent
institution will be taken upon the experience of a few mutual
associations with large memberships distributed over con-
siderable territorial areas of population. But while the law
is powerless to assure the public of the permanence of insti-
tutions so founded, it may do much to protect the public
against absurd and dishonest schemes, and aid the benefi-
cence of the associations, and promote the conditions favor-
able to their stability. Whatever merit the plan, on trial of
experience, may disclose, the considerable body of intelligent
popular opinion which now favors it entitles it to respectful
consideration, without prejudice, of public authority.

As the legislation embodied in chapter 115 of the Public
Statutes did not contemplate corporations doing an ordinary
life insurance business on the assessment plan, so it was not
adapted to the regulation of such a system. And present
legislation with reference to such insurance, in my opinion,
should be framed independently of the existing statute, and
solely to apply to assessment insurance corporations, the
mode of their organization and government, their duties,
powers and limitations. Associations under chapter 115
may continue to enjoy their legitimate franchise to provide
for the families of their members in the manner that statute
permits ; while such associations as desire may reincorporate
under the new statute, upon due qualification, and become
invested with its powers and privileges, and subject to its
obligations and liabilities.

Corporations for the transaction of life assessment insur-
ance should be on the mutual principle, with each insured
person a mutual and equal member, and under the same form
of government as now provided by law for mutual life com-
panies. Human life is not to be gambled with for the profit
of individuals ; nor is the business of life insurance, or those
engaged in it, to be regarded and legislated upon in all
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respects as in ordinary commerce. Life insurance is an
institution, rather than a commercial enterprise. The
ingenious spirit of speculation should pursue its hunt else-
where than in its field. Associations for life insurance, on
whatever plan, should not be close corporations, managed by
a few for their profit beyond a fair compensation for the
value of the services they actually render it. The insured
should be taxed only the actual cost of maintenance of the
insurance establishment, which cost should include no specu-
lative profits to anybody ; and the funds collected for, but
not used for the expenses of the establishment, should be
returned to the contributors, or otherwise appropriated for
their benefit.

That the assessments for the death benefit, or insurance-
paying fund, shall be proportioned to the relative expectancy
of life of the several members in accordance with mortality
experience, is an essential condition, properly to be enforced
by law. This object may be attained by provision for assess-
ments graduated year by year in proportion to the increase
in death probabilities as the age of the member advances, or
by a level assessment, fixed by the age of entrance ; the pro-
portion, in either event, to be determined by computations
familiar to the mathematics of life insurance.

Two questions were much debated before the last legis-
lature. First, should associations be allowed to accumu-
late a reserve fund other than the immediate death fund ?

Second, should associations under the laws of other States
be admitted to do business in Massachusetts?

So simple and equable a system of mutual insurance, it
would seem, should sustain itself without adventitious aids
or extraordinary levies, if its merits are such as claimed.
But it has advocates who insist that the accumulation of a
reserve is an important, if not indispensable adjunct. lam
not persuaded by the arguments in that behalf. The plea
is that such a reserve is needed for possible occasions of
more than average mortality; but, as funds to meet death
claims must come, in any event, from the contributions of
the members, sufficient reason does not appear why the
money should not remain in their possession and use, until
occasion arises for its use. The case is not analogous to
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tire insurance, wherein unusually destructive conflagrations
may and do greatly affect the average of loss. Life insurance
is very nearly a science. Of a given number of selected
lives, under given conditions, the number who will die in a
stated period can be forecast with almost mathematical pre-
cision. The violent fluctuations of relative loss in fire insur-
ance are not to be anticipated in life insurance, where proper-
conditions are observed, and the same reason does not exist
for a surplus provision over ordinary income. But I am
not to judge a matter of business prudence upon which
intelligent opinion may differ. Should the legislature
authorize a reserve of the sort asked for, I trust it will pro-
vide the mode for its acquisition, and as to its administra-
tion. Without such provision the funds might finally be
without a legal owner, or in condition incapable of just dis-
tribution to the rightful owners and liable to misappropria-
tion. The distrust I feel in regard to such accumulations
would be much propitiated if they were to be held subject to
legal control effectual to protect them from possible spolia-
tion. An examination of certain schemes for a reserve
which have come to my notice, tends to strengthen this dis-
trust ; and I earnestly invite the scrutiny of the legislature
to this aspect of the matter.

The objection to the admission of associations from other
States arises in the diverse State laws fixing their qualifica-
tions, and regulating their transactions. Were the laws of
the several States identical in substance, no objection would
exist, consistent with commercial comity. But, shall a for-
eign corporation be accredited to deal with our people, and
thus be officially commended to their confidence, which does
not possess the qualifications deemed essential, and insisted
upon by our laws in similar associations of this State? The
urgency, in this regard, originates in the ambition of certain
of our home associations to extend their business into other
States a privilege they may be denied, unless a reciprocal
privilege is conceded in Massachusetts to like associations of
those States. If foreign corporations are to be admitted, I
urge the importance of clearly defining the qualifications for
such admissions, that the standards of eligibility may be
fixed by law, and not left to official discretion, to which
commercial rights should not be subject.
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The facility for incorporation, afforded by the present
statute, is an open door to corrupt and irresponsible schemes
by dishonest adventurers, legally unassailable, and yet actual
frauds upon the public. Some effective provisions should be
made to assure good faith and a measure of responsibility in
the formation of these corporations before they are granted
the seal of the Commonwealth to conjure the confidence of the
people with. Also, I advise a statute provision to the effect
that if these associations exceed their powers as construed
by the Attorney-General in his opinion, they shall forfeit
their charters, and their responsible managers be liable to
the penalties for illegal insurance.

The measure of supervisory authority over these corpora-
tions and their affairs, to be given the insurance department,
deserves care. The fact of any supervision is liable to be
mistaken for an official endorsement of the merits of the in-
stitution and its ability to perform its promises, and may be
employed to mislead the public. A nominal supervision
that shall furnish credit to the association, and yet be prac-
tically ineffective for the supposed purpose, has seemed to
me the desire of some. “Is it a safe company to insure
in?” is the common query put to the Commissioner. No
supervision can justify an assurance to that effect, except as
the law itself in its faithful execution assures safety. Su-
pervision means simply the enforcement of the laws. If
the law does not impose conditions of integrity upon a cor-
poration, the executive officer cannot compel such conditions
or enjoin it for neglect, since the freedom of the corpora-
tion within the limitations of the law is absolute. If the
law be ineffective, supervision, which is the law’s servant,
must be ineffective also. I ask, therefore, of the legislature,
should it confer on the department a jurisdiction over these
bodies, that it fix the limits of such jurisdiction in a clearly
understood manner, and prescribe the conditions of legally
ascertained soundness for the rule of official action, as is
now done in the case of other insurance institutions.

For further discussion of the subject I respectfully refer
to remarks thereon in the life insurance part of the last
annual report of this department, published after the proro-
gation of the legislature of 1884.
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I wish, incidentally, to mention a matter of somewhat
wider scope than the immediate discussion. There is reason
for belief that the laws against illegal insurance in its several
branches are habitually defied and broken. This is a just
complaint in behalf of companies which respect our com-
mercial hospitality and honor our laws. Moreover, it insults
the State. The duties of the Commissioner in the execution
of the laws are specific. These concern chiefly the legal
qualification of insurers to do business, and the acquittal of
their public obligations, while so qualified. But the depart-
ment is not charged in general with the execution of the in-~ o
surance laws. And, were that responsibility put upon it,
the effective discharge of that service would be impossible,
unless proper police agents were placed in the command of
the department for the detection of offenders and the prepa-
ration of evidence to convict. The offences are, for a large
part, private in their commission, and not such as to come
to the notice of the ordinary police authorities. A statute
now provides for the payment to the complainant of one-half
the fine recovered in a prosecution. This, presumably, was
designed to incite active prosecutions of these offences. If
so, it has failed of its aim. Few persons will publicly
assume the part of mercenary detectives and informers. A
remedy for a class of unauthorized insurance contracts might
be found in a law declaring invalid and void any contract
so entered into. lam reluctant, however, to advise such a
measure, except as the alternative to the impunity of law-
lessness. But the State owes it to its civil dignity, and the
welfare of its commercial order, to compel respect and
obedience to these laws.

Respectfully submitted.

JOHN K. TARBOX,
Insurance Commissioner




