
HOUSE No. 333.

MESSAGE FROM HIS EXCELLENCY THE GOVERNOR, RETURN-
ING WITH HIS OBJECTIONS THERETO, THE BILL TO EX-
TEND THE CHARTER OF THE OCEAN TERMINAL RAILROAD
DOCK AND ELEVATOR COMPANY, AND TO REVIVE, CONFIRM
AND EXTEND THE CHARTER OF THE OCEAN TERMINAL
RAILROAD COMPANY.

Executive Department,

Boston, April 30, 1888.

To the Honorable the House of Representatives:
I have the honor to have received a bill for considera-

tion, entitled “An Act to extend the charter of the
Ocean Terminal Railroad, Dock and Elevator Company,
and to revive, confirm and extend the charter of the
Ocean Terminal Railroad Company.”

As the original action was had upon this bill in the
House, I return it to that body with my objections.

The title does not give the scope of its action, although
it embraces within it two corporations supposed to be ex-
isting, one under an act of incorporation passed in the
year 1881, and another supposed to be organized under
the general laws. But upon examination it will be seen
that the act itself revives, extends and gives different
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terms and conditions of existence to another corporation,
the Mystic River Corporation, which in my opinion ought
to give reasons for its present existence. This will be
seen by an examination of the act of incorporation of the
Ocean Terminal Railroad Dock and Elevator Company,
which is revived by this Bill. Section 4of chapter 239
provides that,

“ Said corporation, for the purposes set forth in this
act may purchase and hold all or any portion of the lands,
wharves, property, rights, privileges and franchises of
the Mystic River Corporation.” And it authorizes said
corporations to “ sell, convey and transfer . . . all or any
part of their respective lands, wharves, property, rights,
privileges and franchises” to said Elevator Company.
And the identity of the persons interested in the three
corporations will be shown by the fact that the incorpora-
tors of all are in a majority the same persons.

To understand the scope of this bill it becomes neces-
sary to examine the provisions of law creating the Mystic
River Corporation. That Act, chapter 105 of the laws of
1852, permitted the city of Charlestown, and such other

proprietors of lands and flats situated in Charlestown “ as
shall vote to accept this act at a meeting called for that
purpose, are hereby authorized to enclose by a good and
sufficient sea-wall, and to till up a portion of the flats
lying between the north or main channel, and the south
channel in said river,” bounded as in said act set forth,
which are the same lands and flats, the unsold portion of
which are now claimed by the Mystic River Corporation.

The act provides that “ the proprietors shall be required
to keep open to its present depth the south channel of the
Mystic River from the point of termination at Elm street
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to the main channel near the easterly angle of the timber
dock at the easterly corner of the Navy Yard.
“ That they shall widen the north channel by excavat-

ing the mud from the southerly side thereof to the depth
of the present channel,” from point to point named in said
act, “ and shall remove the whole of the shoal in the
middle of said channel opposite Chelsea Creek, to the
general depth of the channel, and keep the same clear for
the convenience of navigation; and if, in consequence of
this widening of the channel, there shall be any shoaling
of the same on the northerly side of said river, in front
of the wharves belonging to the United States, said pro-
prietors shall restore the channel in that part to its original
depth. That the enclosed flats shall be filled to the
depth of eight feet. That the work is to be supervised
by a commissioner appointed by the Governor, who shall
be paid by the proprietors, and said proprietors shall keep
up and maintain the excavations so made above these
improvements. This act to be void unless the structure
and excavations above described shall be commenced
within three years, and completed within eight years from
and after its passage ; and all right and title to the land
to be filled up by virtue of this act shall cease if the own-
ers of such land shall fail to maintain all the excavations
hereinbefore required to be maintained.”

And by an act of the same year an addition is made
which provides what special lands shall be released to the
Commonwealth, and also provides how the sea-wall shall
be built and how far extended. The acts show that the
purpose of the Commonwealth was to improve the navi-
gation of that part of the river by a grant to the city of
Charlestown and the proprietors, to do certain work in
filling flats and building a sea-wall which should bound
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and deepen the north and south channels of said river.
And for that purpose the grant was made to the city of
Charlestown, in which the tide-waters were situated,
jointly with these proprietors.

This improvement, if undertaken by the city of Charles-
town, would doubtless have been carried out according; to7 ~

the terms of the act; but it does not appear that the city
of Charlestown ever did anything about it. It is certain,
however, that said structures and excavations were not
commenced within three years and completed within eight
years, which was a condition ; otherwise the act would be
void, because we find that by r chapter 55 of the Acts of
1855 the time was extended three years.

Again, by chapter 481 of the Acts'of 1855, the Mystic
River Corporation was substantially granted a new char-
ter, giving, in addition to the other provisions, the right
to build docks, and extending; the time of commencing;

’ O O

said structure and excavations three years, and the time
for the completion ten years.

Substantially no work was commenced, and in 1859
another act was procured, allowing the Mystic River Cor-
poration to sell its land, not exceeding four-fifths, under
the supervision of the commissioner; that is to say, under
the supervision of a commissioner paid by themselves.
Thus a third extension of time for the completion of the
improvement was made for ten years, which of course
would expire in 1869.

In 1867 the company applied for a fourth extension of
time to complete the improvement, and obtained one for
ten years after 1869.

Again the improvement was not made, and in 1878 a
still further extension was asked for, and ten years more
were given them, under which fifth extension the corpora-
tion now claims to exist.
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By chapter 145 of the Acts of 1880 the Mystic River
Corporation was “ authorized to extend its band of pier
wharf beyond the line now provided by law on the main
channel of Mystic River ;

” and by the second section the
corporation is authorized to purchase and hold shares in
the Ocean Terminal Railroad Company, which was incor-
porated in that year, under the charge of the same corpo-
rators. This was a corporation to be organized under the
general law, but which has not, in fact, been organized
under the general law, not having vitality enough to
organize itself, or to pay a single dollar towards the con-
struction of its railroad, within two years from which its
charter lapsed and its corporators applied for an extension
for two years more in 1882, and obtained it by the pro-
visions of chapter 9 of the acts of that year, extending the
time of its organization to the 6th day of May of the
present year.

Meanwhile, in 1881 the same corporators obtained
an act incorporating the Ocean Terminal Railroad Dock
and Elevator Company, with the provision of which I
have spoken, giving them a right to buy, and the Mystic
River Corporation a right to sell, all its property and
franchises to that company. But that company had not
vitality enough to complete its organization within the
terms of the general law, or to do anything whatever,
and it now seeks by this bill to have the time for its or-
ganization extended two years longer; and the question
which presents itself to me is, is there any public exigen-
cy for so doing?

It will be seen that the provision for the Mystic River
Corporation to sell to the Dock and Elevator Company,
and the authorization of that company to buy, would ope-
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rate substantially as a confirmation of all the acts and
doings of the Mystic River Corporation.

1 have traced thus carefully this legislation because it
illustrates and explains what has long been complained of
as an evil, and which has increased to such an extent as
to lead the legislature to inquire whether we ought not
to have biennial instead of annual sessions of the legisla-
ture.

Suppose every private and public corporation in this
Commonwealth should apply, as each would have a right
to do, to the legislature for so many acts, and so many
grants to cover their incapacities and delinquencies, then
the legislature would have to sit every day and every
hour during the whole year. But happily that supposition
is not the fact. We have before us, however, the fact of
this one corporation substantially requiring all this legis-
lation, besides taking advantage of our general laws to
perpetuate itself. Each one of those Acts required a
hearing before a committee of the legislature, and we
arc to assume at least full investigation, and then consid-
eration by the two Houses.

The House will do me the favor to remember that I
returned to the Senate a similar bill, with my objections,
for the extension of the Somerville Wharf and Improve-
ment Company. You will remember how much of the
time of the legislature was consumed in the investigation
of the validity of those objections, and the propriety of
passing such a bill. As an example of the necessity for
far-reaching examination, the considerations of the exig-
ency of that bill extended to an investigation of the
religious character of the emperors of Rome in the third
century, a topic of research which has consumed
much time of ecclesiastics and historians, and covered
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many pages of sacred and secular history of the condi-
tions of religion and government of that remote period.
Even with all the care and attention so properly bestowed
upon that investigation by the Senate, this important fact
bearing upon the effect of holding land in mortmain was
not discovered by the legislature, or either body thereof,
so far as appears by their official documents, namely, that
Philip, the Arabian, was a Christian Emperor of Rome,
reigning from the year of our Lord 244 to 249 ; which
would have been discovered, no doubt, if the demands of
the public service would have permitted sufficient time to
have referred to the letters of Origeu, and the writings
of Eusebius and Jerome, wherein Philip is alleged to be
highly honored for his adherence to Christianity, and is
styled as one “ qui primus de regibus Romanis Christianas
fuit."

In their necessary haste, the Senate was probably mis-
led by looking after a Christian empire, which was estab-
lished in the fourth century, and not a Christian Emperor
who reigned in the third century.

I hope it may not be out of place here to observe that
I do not confound Philip, who baptized the heathen
treasurer of Queen Candace, with Philip the Arabian.
1 say this to prevent mistakes which would be no more
palpable than for a lawyer to confound the Magna Charla
of King Henry, an act of Parliament concerning mort-
main, with the great charter of liberties extorted from
King John by his barons.

Former legislatures have been criticised because they
occupied more than half of the year to do sufficient legis-
lation to serve the people of the Commonwealth for the
remaining six months. The legislation deemed necessary
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to he had to regulate a siogle corporation would seem to
be a sufficient apology tor them.

I am informed the fact to be that the Mystic River
Corporation lias done no such dredging as is required by
the charter in this series of years ; and one evidence of
that fact is that Joseph E. Bartlett, the leading incorpora-
tor, took an individual contract from the United States to

do dredging in that vicinity, using the excavated mud to
till up the Mystic River Corporation lands in 1878.

if the House, by one of its committees, will examine
this tract of land, as it is within a mile of the State
House, I think they will see that I am correct that the
fact is that no amount of dredging, filling or construction
required by the act has been done.

Another fact which tends to show that the corporation
has been fully reimbursed for all possible expenditures
is that the corporation sold lately less than one-half of
the land included within its limits, to the Boston <fe
Lowell Railroad, for two hundred and eighty thousand
dollars ($280,000), which was within twenty thousand
dollars ($20,000) of the extreme limit of its capital stock.
The corporation has now on the west side of Chelsea
Bridge, some fifty acres of Oats remaining substantially
unfilled, most of which in my judgment are clearly the
property of the Commonwealth, and are worth quite as
much as the land already sold to the Lowell Railroad on
the west side.

Now these flats will probably be shortly needed for the
use of the railroads running into Boston for elevator and
dock purposes, some of the best water of Boston harbor
not occupied by the United States for naval purposes,
being adjacent to those flats. Why should the corpora-
tion claim these flats as their property, when they have
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failed to give to the Commonwealth the consideration for
which they were to have them, to wit, the completion of
a sea-wall, which has not been done, and the filling up of
the flats, which would prevent their unhealthiness from
the miasma at low tide water, which also has not been
done. And why should the legislature pass this bill and
sanction the selling of them to another corporation which
yet has not had vitality enough in a series of years to
raise any capital or complete its organization, and
which, when called upon by the tax commissioner
to pay a corporate tax, excused itself from so doing
because they had not organized. Why, for two years
longer, should this cloud be upon the title of the lands of
the Commonwealth, or of the adjoining proprietors; and
why should it not be open to sale for the purpose for
which it is needed, without any interference on their part.

Perhaps there is no better illustration of the mischief
of holding land in mortmain than the one before us.
Quite a generation has passed since this land was granted
to this corporation in consideration of certain public
benefits. If it had been in private hands it would have
been long since divided, and probably sold by the heirs of
the proprietors. The new corporations, the Terminal
Railroad, and the Dock and Elevator Companies, have
had now three years in which to do something. They
have done nothing. The Mystic Corporation has had more
than thirty years, and they have done nothing substan-
tially to fill their obligations, but have simply held their
lands and waited until they could sell them at an enormous
price to a railroad company, which must increase its
freightage to the people of the Commonwealth for the
purpose of paying the income on that expenditure.

Failing to see any claim that these corporators or cor-
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porations have to further existence as organized, I would
say that it the legislature does not rehabilitate them, and
give them a new existence beyond the reach of the Execu-
tive, it will be the duty of the Executive to see that they
cumber the ground no longer.

BENJ. F. BUTLER.






