
HOUSE No. 413.

Boston, July 2, 1883.

To the Honorable the Senate and House of Representatives:

I have the honor to receive a communication from your
honorable bodies through your joint committee, based upon
the following concurrent order of the two Houses :

“ COMMONWEALTH;,,OF MASSACHUSETTS.
“House of Representatives,

“June 22, 1883.
“ Ordered, That a committee of eight on the part of

the House, with such as the Senate may join, be appointed
to wait upon His Excellency the Governor, and request him,
with the advice and consent of the council, to adjourn the
legislature from Tuesday, June 2(sth inst., to Monday,
August 27th, 1883, at 2 o’clock in the afternoon, to the end
that the legislature may at that time receive and act upon
the report of the Joint Committee on Public Charitable
Institutions in regard to the charges made by His Excellency
relating to the management of the State almshouse at
Tewksbury.

“S. N. Gifford, Clerk."

In compliance therewith, the request set forth in the order
was, in due form, made to the Executive.

A request presented in so grave and formal a manner, and
beino- so far as lam advised, without precedent, and because
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of tlie profound respect due any request of botli Houses of
the legislature, seemed to demand more careful considera-
tion than it could receive if a reply was at once to be made.
I therefore craved the indulgence of your committee to re-
port to the two Houses that I would make answer at the
earliest possible moment in writing.

The order does not set forth any case of disagreement
between the two Houses with regard either to the necessity
or expediency or time of adjournment. Therefore the case
does not come within the sixth article, section second, of
the Constitution.

The Governor, if he shall act at all, must act under the
fifth article of said section, which provides that “he shall
have power and authority, during the session of the General
Court, to adjourn or prorogue the same to any time the two
Houses shall desire ”

. . . “if the welfare of the Com-
monwealth shall require the same.”

The provisions of the Constitution, therefore, place upon
the Executive, and not upon the two Houses, the burden of
determining when the “ welfare of the Commonwealth re-
quire an adjournment or prorogation to a given time.”

I see that the two Houses agree that differentconsequences
might follow from prorogation by the Governor than from an
adjournment at their desire, because, upon examining the
proceedings of the two Houses, I find by amendment the
word “ prorogue ” was stricken out and the word “ adjourn”
substituted. Ex industria. This saves me from any con-
sideration or discussion of the different consequences that
would flow from an adjournment of the two Houses by the
Executive rather than from their prorogation. The sole
question then left for me to determine is : Does the welfare
of the Commonwealth require the adjournment asked?

I take care to call attention in passing, that the Executive
could not literally comply with the request in the order ot
the two branches in this : that you request the Governor to
order an adjournment from June 26 to August 27, when in
fact, no order Avas presented nor request made for such
adjournment until June 21), the legislature being then in
session.

It is evident from the provisions of the Constitution that
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its framers understood that this power would be exercised
by the Executive only in great public exigencies.

Whenever the Constitution authorizes a call by one of
the great departments of the government upon another for
guidance, advice or action, it pre-supposes the exercise of
such right to be “ upon matters and upon solemn occasions,”
as for example : When either branch of the legislature or
the Executive is authorized by the Constitution to require
opinions of the justices of the supreme judicial court, it
must be upon “ important questions of law and upon
solemn occasions,” the latter, of course, when the advice of
the judiciary might be needful to the two branches when the
Commonwealth was in deadly peril.

It certainly never was intended that that power should be
used by either branch of the government to call upon the
judiciary for advice in trivial matters. In other words, one
department of the government should not call upon the
other as to matters of inconvenience merely, but only in a
case of great exigency. I think both Houses will agree
with me that this is1 the true exposition of the Constitution
in this regard. Is there now any such exigency of
“welfare of the Commonwealth” that requires me to
put the Commonwealth to the expense of an extra
session of the legislature? Because, however limited
the subjects to be acted upon, which might induce
the two Houses to desire, and the Executive to order, an
adjourned session, it in fact will be, although not techni-
cally, an extra session of the legislature; as it would be if
the new session came from prorogation to a time certain.
It cannot be doubled that the legislature once together ino o
duo manner and form, all subjects of legislation are open to
them, and they may continue that session until they die by
constitutional limitation.

I look, then, to the order to see what public exigency was
in the mind of the legislature that both Houses make such a
request, and I find it in these words : “To the end that
the legislature may at that time receive and act upon the
report of the joint committee on Public Charitable Institu-
tions in regard to the charges made by His Excellency relating
to the management of the State almshouse at Tewksbury.”
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1 was a little astonished when I heard the reasons for
adjournment announced by the chairman, that so grave a
request should be made upon what seemed to me so trivial
grounds. 1 said to him :

“ May 1 be .permitted to enquire
whether there is any other business that will require the
attention of the legislature except this?” To which he
courteously answered, “ I believe, your Excellency, that all
matters have been disposed of by the two branches.”

There is a very grave mistake of fact contained in the
order, to which, in the first place, I desire to call your atten-
tion. The order says; “To receive and act upon the re-
port of the joint committee on Public Charitable Institutions,
in regard to the charges made by His Excellency relating to
the management of the State almshouse at Tewksbury.” I
beg leave to bring to your notice that His Excellency has
made no charges. The legislature authorized its joint com-
mittee to make a certain investigation ; that committee in-
vited the Governor to come before them and produce any
evidence that might have come to his knowledge. In com-o O

pliance with that invitation, the Governor appeared before
your committee, when a motion was made by the counsel
appearing to oppose the investigation, that the Governor
should put specified charges in writing before the committee
against the management and personnel of the Tewksbury
almshouse, which the Governor declined to do on the ground
that it was not a part of his duty so to do.

lu that position he was sustained by vote of the committee,
and the investigation Avent on, the Governor producing
evidence, so far as it came to him, in the first instance to
establish the propositions of his message, and then such
other evidence as was furnished to him. In the meantime it
came to the knowledge of the Governor that the superin-
tendent of the Tewksbury almshouse was not a legally quali-
fied officer of the Commonwealth, and that its money was
being disbursed not in accordance with the law. Finding
that the trustees of the Tewksbury almshouse had been dere-
lict in their duties, the Governor, under the provisions of
statute, devolved their duties upon the State Board ot
Health, Lunacy and Charity.

After a struggle by that board to find justification for
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evading their duties under that order, which was futile in
its results, the Board took upon themselves the charge of the
almshouse, proceeded to reorganize it either by removal or
the acceptance of the resignations of the superintendent,
resident physician, and assistant superintendent, all of whom
had been in charge of the administration of the almshouse
for many years.

Meanwhile the appropriation for the support of the alms-
house for the coming year had been made, and as new
executive officers have been appointed by the State Board of
Health, Lunacy and Charity, it may well be presumed that
all the existing abuses would be remedied, and I have no
knowledge that that is not in process of being done.

Why, then, for all practical purposes, has not the investi-
gation of the committee fulfilled its object? But the com-
mittee chose to go on, and the investigation still continues.
This change of officers, and the several changes of methods
which have been set on foot by the State Board, as an-
nounced, either officially or unofficially, through publica-
tions by their members, is a confession of judgment that
the faults of management and wrongs done by those who
had the institution in charge, required the change,

Now assume that the report of the committee be one
thing or another, what needed thing can be done by the
legislature? They cannot remove, by legislation, the sup-
posed delinquents, for that is done already. They cannot
change what has been done ; those are accomplished facts.

If the legislature should meet on the 27th of August,
and hear the report, what would be gained, all the evidence
having already been reported in print? There will then be
but four months and a few days at the farthest, before
another legislature will come in, and have the whole matter
before them, together with all the evidence.

I observe that there is an order introduced into the
Senate, that your committee of investigation should sit dur-
ing the x’ecess of the legislature, and report in print. In
my judgment, such action would be wise. Why should not
the Legislature, after passing that order, be adjourned, go
homo and road the report of the committee, in print, which
they desire to come together as a legislature to hear ?
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T suppose nobody will assume that the Board of Health,
Lunacy and Charity will not do their duty efficiently, and I
commend the promptness of their action after they came to
the conclusion to assume the responsibility of acting at all.

The legislature have already been in session, from time to
time, quite six months. If I may allude to what is a matter
of public history, it will appear upon their journals that a
portion of the Legislature do not think that the salary fixed
by law for their services is sufficient.

Why, without an overwhelming necessity, do they subject
themselves to further labor without pay?

It is obvious that if the Governor believed there was no
necessity for a further session of the legislature that he
would not be too much inclined, so far as it lay in his power
to prevent, to permit the State to be put to any additional
expense for the travel and pay of the members of the legis-
lature to do that which in his judgment there is no need to
be done.

It is not the fault of the Executive that this investigation
is not finished.

If the actual intention of the order of investigation was to
inquire into what was said in the inaugural address, why de-
lay until nearly three months after the session of the legis-
lature, within which time, in my judgment, the legislature
did have ample time to do all needed public business, if
they had used all the working days of that time, so as to
have been able to adjourn on the first day of April.

The two Houses will see, therefore, that in my view, there
is no exigency of the “ public welfare ” that requires me to
adjourn the two Houses to the day named.

I should be very glad to prorogue them on any day they
choose, until the first Tuesday in January.

All the bills and resolves, except two, that the legislature
have passed have either become laws by limitation of time or
have received my signature, or been sent back with my ob-
jections, all of which have been sustained. Of these two, the
tax bill will be returned to the proper House immediately
with the reception of this message, and a resolve will also be
returned with my objections.
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I have given to the request of the two Houses to adjourn
them my most careful consideration ; all the more because I
find, myself obliged to disagree with them in regard to the
question claiming the demand of “the welfare of the Com-
monwealth.'’

If I could have any doubt upon the question it would be
my duty which I should cheerfully perform to resolve it in
favor of the request. But I have none whatever.

There is still another reason why I have given this ques-
tion anxious attention. If the legislature could adjourn it-
self without my consent, in that case I could throw the
responsibility upon them, and it is always a convenience for a
public officer to rid himself of responsibilities. But with
the full conviction that the legislature cannot adjourn itself,
I find myself obliged to take the sole responsibility of deny-
ing the request for an adjournment of the legislature to a
future date.

I am confirmed in my opinion that the legislature cannot
adjourn itself, because I find by the Constitution an express
inhibition upon each blouse to adjourn itself for more than
two days at a time with or without the consent of the other,
and therein our Constitution differs from the Constitution of
the United States.

True, I have heard it said that while the Constitution
prevents each House from adjourning, yet there is power in
both Houses to adjourn jointly to a future time, but 1 do not
find any such authority in the Constitution.

If it is to be deduced from anything, it is from the fact
that, by the Constitution, neither House can adjourn itself to
a future day more than two days distant. From that lack
ofpower in each so to do, how any affirmative power in
both Houses so to do is obtained, passes my comprehension.
I cannot conceive, to state it mathematically, how zero
added to zero can produce anything but zero.

Of any supposed right of the two Houses to assemble with-
out the consent of the Governor I say nothing here and now.
It is a power, if it exists, that has not been exercised for
more than one hundred years.

I could conceive of a possible exigency that might permit
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jt, but, that would be an emergency almost justifying revo-
lutionary measures. But to hear or act upon the report of
the Tewksbury investigating committee, which in my judg-
ment will not change the opinion or action of a single indi-
vidual, is not such an exigency.

BENJ. F. BUTLER.


