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submitted a § 15
store
transfer application in
August of 20 15, to transfer the license from JDudley, Inc. d/b/a Caribbean Liquors at
Dudley Street Boston, Massachusetts. (Testimony, Exhibits 1,2,4)
The Local Board website advises all license transfer applicants that they are required
to meet with the local neighborhood associations prior to the Board taking any action
on any license transfer application. (Testimony)

3. In August of 2015, the applicant, Fernandez, met with the Dudley Street
Neighborhood Initiative (DSNI) Group, the community organization for the
neighborhood within which the package store is located. (Testimony, Exhibits 6)
Thc DSNI Group addressed specific concerns regarding quality
life issues
affecting residents
their community, specifically loitering outside the package
store; public intoxication; sale of nips; and illegal activity. (Testimony, Exhibits 5, 6)

5. During this meeting, conditions regarding the operation of the package store were
discussed, one of which was that, "(tJhe owner will not sell products that are less than
(i.e. nips) with a retail cost of $2.99 or
from their
two (2)
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9. On September 17, 201
condition imposed:

Local Board approved the transfer of the license with the
to
at the premises." (Testimony,
nips/no

1 L On October 5.
Board to approve

application,

October
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15, the Local Board denied
from the license. (Exhibit 1

for Reconsideration with the
1
any conditions.
Motion for Reconsideration

13. J&M Liquor Corp. a
package store located at 167-169 Blue Hill Avenue,
a
in
same neighborhood as JDudley, Inc. d/b/a Caribbean Liquors,
condition imposed by the
Board on April 30, 2015 ot: "no sale of nips or
singles." (Exhibits A)

Five Stars Liquor, Inc. d/b/a Blue Hill Liquors located at 108 Blue Hill A venue.
Roxbury,
a "No Nips" license condition. (Commission records)
15.

2015, the Local Board imposed the condition prohibiting the sale of nips and/or
singles on 16 (sixteen) retail package store license applications in neighborhoods
across the City of Boston, including: Allston, Brighton, Charlestown, Downtown
Crossing,
Boston, Fenway, Haymarket Square/City Hall, Roxbury, Seaport
District, and South Boston. 2 (Exhibit A)

DISCUSSION
The statutory language is clear that there is no right to a liquor license of the type specified in
§ 15. Licenses to sell alcoholic beverages are a special privilege subject to public
M.G.L. c. 1
regulation and control for which States have especially wide latitude pursuant to the TwentyFirst Amendment to the United States Constitution.
Mass. 61 619 (1956); ~~~~~~=,
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unlawful, that the Local Board exceeded its statutory authority, and
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The Licensing of Alcoholic Beverages Involves a Public Process

transfer of retail package store
138, §§15 and
the problems

alcoholic
authorities are
alcoholic

~~~~~~~~~~~~~~~~~~~~~~~~~,387

838 (1983). A local licensing authority exercises very broad discretion about
public convenience and public need, with respect to whether to grant a license to sell alcoholic
65 Mass. App. Ct. 375, 379 (2006); ==~=~
beverages.
~~~~~~~!.!:, 49 Mass. App. Ct. 506 (2000).
The public scheme is expressly stated throughout the alcoholic beverages licensing statute.
M.G.L. c. 138, §23 provides in paragraph 1: "The provisionsfi:)r the issue ollicenses and pennits
[under c. 138] imply no intention to create rights generally for persons to engage or continue in
the transaction of the business authorized by the licenses or pennits respectively. but are enacted
with a view only to ,')'erve the public
and in such a manner as to protect the common good
and, to that end, to provide,
the opinion of the licensing authorities, an adcquate number of
places at which the public may obtain, in the manner and for the kind of use indicated, the
which provision is made." (Italics supplied.)
different sorts of beverages for the
The license transfer process pursuant to M.G.L. c. 138, §23, further provides in paragraph 9
under this chapter held by an individual, partnership or corporation may
tramierred to
any individual, partnership or corporation qualified to receive such a
in the first instance.
if, in the opinion
the
is in the
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requirement is not what the statute is about. Rather the test includes an assessment of public
location."
want and the appropriateness
a liquor license at a
~~~~~~~~, 49
Ct. 506, 511 - 512 (2000). "Consideration of

account
such as
applicant."
Commission
coerced by the Local
Board
all applicants
community
Fernandez agreed to not
and thus, received community support. Had Fernandez not met with the community groups and
executed the MOU, it potentially ran the risk of neighborhood opposition and disapproval of its
application. The governing statutes and case law for alcoholic beverages licensing require a
process
open public participation."
at
Therefore, the Commission finds
Fernandez's aq,rument to be invalid and unpersuasive that they were singled out and forced into
meeting with the local neighborhood groups, as all applicants are required to complete this
process. The Commission does not find Local Board's reliance on the neighborhood group's
input was unlawful and beyond its authority.
H.

Local Boards' Authority to Impose Reasonable Conditions on a License

Pursuant to M.O.L. c. 138, §23, Massachusetts licensing authorities (Commission and Local
Boards) are statutorily authorized to impose conditions on alcoholic beverages licenses:
Whenever, in the opinion of the local licensing authorities,
applicant for a
license under section twelve, fourteen, fifteen or thirty A fails to establish to their
chapter, or any other
satisfaction his compliance with the requirements of
reasonable requirements H41ich they may from
to time make with
to
licenses under said sections.
M.O.L. c. 138,

~4

(Italics supplied.)

The Supreme Judicial Court
as
by

conditions in the licensing

3

rvt'''C'Pc

The Superior Court of Massachusetts
to impose "reasonable

Boards and

HU'''''':>',VH

Commission
m pnor decisions,
"reasonable
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relate to the
as they do not
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or
(ABCC Decision March
package store
for
Local Board); ~~~~~~~~~~
(ABCC Decision February
f''''''Ci'''''' violated the
condition on
iicense);
(ABCC Decision July 7, 2010) (Commission approved Local Board
requirement that all license applicants meet with neighborhood groups and civic associations in
the area where premises is located. Commission approved Local Board's decision imposing
condition of "No Bar" on license, and found condition was validly transferred to
!::!£..~~~~~~~~ (ABCC Decision December 17, 1997) (reasonable condition of being
open a minimum of
hours per week);
(ABCC Decision May 4, 1993
(reasonable conditions that a maximum of 15 cars being parked in licensee's parking lots, always
having a valet available, and no car alanns to be used).
HI.

Local Board Condition Does Not Change the Character of the License

Fernandez contends that the Local Board's imposition
this condition created a new type of
license contrary to statute, analogous to the holding
~~~~~~~~~~~~~ll Mass.
(1981).
persuaded by this argument and does not find the holding in
analogous to this
matter. In
the Local Board granted a retail package store license
a condition
that the licensee could only sell alcohol to ships and could not sell alcohol to pedestrians (i.e. the
public). A retail package store license,
its very definition, authorizes a licensee to sell
alcoholic beverages to the public (i.e. pedestrians), to
consumed off
premises.
~== at 774. The Court held that the condition imposed by the Local Board was illegal and
contrary to statute because
"conditions imposed by the board narrow
of
pennitted
that
action creates an
entirely new

Commission has,
prior decisions, disapproved actions
Board
authority
unreasonable conditions are those

§ 15 retail
store
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(ABeC
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by
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to the holding in
conditions imposed by the Local
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unreasonable.
The Commission is not persuaded and does not find
these decisions and
~~~== case are analogous to the facts
this matter.
and one that does not _......,.,_
condition of "No nips/No singles" to be
the license.
the Commission finds that this condition is not contrary to law or public
policy.
IV.

The Local Board Did Not Unfairly Impose this Condition in the Roxburv
Communitv

Fernandez further asserts that in the Roxbury neighborhood of Boston the package store
"No nips/No
licensees are being discriminated against as the Local Board is imposing
singles" (or similar) condition on all retail package store licensees, both transfers and new
applications, only
Roxbury, and not throughout other communities in Boston.
Local
Board submitted a document (Exhibit A) with a comprehensive list of all of
"No Nips/No
singles" or similar conditions, imposed on lieensees
in calendar year 2015. This
condition (or one very similar) was imposed on licensees in most communities throughout the
City of Boston, including: Allston, Brighton, Charlestown, Downtown
East Boston,
Haymarket Square/City Hall, Roxbury, Seaport District, and South Boston.
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have the right to appeal this decision to the Superior Courts under the provisions of Chapter
30A of the Massaehusetts General
thirty (30) days of receipt of this decision.

