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OF

CHARLES RIVER BRIDGE PROPRIETORS.





To the Honorable the Senate and House of Representa-
tives in General Court assembled.

The Inhabitants of Charlestown, respectfully beg leave
to offer the following Remonstrance and Petition.

The Proprietors of Charles River Bridge, as your Re-
monstrants have learned, propose an adjustment of the
controversy between themselves and the Commonwealth,
on the basis of their receiving the monies already raised
by tolls on Warren bridge, and now in the treasury, and
all the tolls to be collected for two years to come. Their
claim is attempted to be supported on various grounds,
which may be easily shown to be unfounded. As to
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those which relate to the value of the stock in Charles
river bridge, your remonstrants, having no interest in that
subject other than in common with all other citizens of
the Commonwealth, forbear at this time to obtrude their
views upon the legislature. But in regard to some other
statements in the memorial of said proprietors, your re-
monstrants are more immediately interested, and crave
leave to be heard.

The proprietors of Charles river bridge, in their me-
morial, again assert, that the establishment of Warren
bridge by the Commonwealth was a violation of their
vested rights ; that their charter created a contract be-
tween them and the Commonwealth, which was violated
by the grant of Warren bridge ; and that on both these
grounds the latter grant was unconstitutional. And they
represent the friends of this bridge as claiming for the
legislature the right, capriciously, and without any de-
mand of public convenience or necessity, to erect a free
bridge by the side of a toll bridge, “ the very next day”
after granting the charter of the latter, and without mak-
ing any compensation for the tolls thus diverted from the
proprietors. These statements require some comment
and reply.

If the grant to the proprietors of Charles river bridge
had been nothing more than a grant of private property,
it would have been unconstitutional and void, as taking
the property of one person, to give it to another. That
act can be defended on no other ground than as a per-
formance of the legislative duty to provide the citizens,
at all times, with suitable and convenient ways to pass
from one part of the state to another. This duty, it is
universally conceded, is obligatory on every legislature,
and is commensurate with the public exigencies. 01 the
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proper occasions for its exercise, every legislature is the
appropriate and sole Judge, as such occasions may from
time to time arise. And your remonstrants respectfully
submit, that no legislature has power to discharge its suc-
cessors from this obligation, or to restrain them in the
performance thereof as the public exigency may in their
judgment require, any more than it can restrain them
from legislating on any other subjects of the public and
general concern. On the contrary, this duty pertains to
the functions of public government, and its discharge con-
sists in the exercise of a portion of sovereign power, en-
trusted to the legislature, for the good of the whole.
The persons to whom it is entrusted are understood to
be merely the agents of the people, holding a power in-
exhaustible in its nature, and which each successive leg-
islature holds in as full and ample a manner as any of its
predecessors, without being limited or restrained in its
exercise by any thing previously done, and without the
power to limit or restrain those on whom the same obli-
gations may afterwards be devolved.

Under such authority a former legislature determined
that a way ought to be opened across Charles river; took
land for this purpose, and employed the proprietors of
Charles river bridge to erect the bridge and advance the
funds requisite tor that purpose ; providing for their reim-
bursement by the tolls to be levied on passengers over
the bridge. Your remonstrants are far from denying that
those proprietors ought to be remunerated. But they do
deny, that by the grant of the charter for said bridge or
of tolls thereon, the legislature was anywise restrained
from making any further provision for the public wants,
which, in its wisdom, it might find necessary or expedi-
ent, and of which it alone must judge. To say that the
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legislature might capriciously erect another and a free
bridge, the next day, is disrespectfully to suppose it ca-
pable of a wanton exercise of power, without regard to
its duty, or the public good.

When, therefore, the proprietors of Charles river bridge
accepted their charter, they took it for nothing more than
was expressed therein, and subject to the condition or
contingency, that whenever and wherever the public
convenience shall require another bridge the legislature
would be bound to provide one, in such mode as it might
deem expedient. The expression of such a condition in
the charter itself was superfluous. It arose out of the
known duty of the legislature, and the paramount con-
stitutional law of the land; which neither party was at

liberty to disregard, and against which no stipulations
could prevail.

Had the legislature of 1784 expressly covenanted that
no bridge should be erected so near to the other as to di-
minish its tolls, such covenant, as jour remonstrants con-
ceive, would have been void,.as transcending the constitu-
tional powers of any legislature in relation to government
and the public good, and as granting away that which
those legislators could not lawfully impair or diminish,
namely, the power to provide for the public convenience
and necessity. They might with as much propriety have
covenanted in the grant of a township of land, that no

part of it should ever be taken for public use, even for a
highway.

Whatever ground the proprietors might have to set up
the claim of vested rights as against mere private wrong-
doers, concerning which claim your remonstrants say no-

thing, yet, as against the Commonwealth, they deny the
existence of any vested rights, interfering with the public
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right to make roads and bridges wherever they are need-
ed. Nor is the case different, whether the new avenue is
made by one sort of agents or another; whether by coun-

ty commissioners, a special committee, or a bridge corpo-
ration. In either case it is the sovereign power of the
state acting by agents of its own appointment.

The controversy, therefore, of the proprietors of Charles
river bridge, is with the Commonwealth alone, and not
with its agents, the corporation of Warren bridge. It is,
as your remonstrants conceive a mere question, whether
in opening a new avenue to meet the public wants, which
the legislature had a clear right to do, it deprived those
proprietors of the fair compensation to which they were
entitled for building and maintaining the bridge, and for
the interest of their money advanced. If the original pro-
prietors are thus indemnified, they can have no cause to
complain. If others have invested their property in the
stock of that bridge at an excessive price, under the mis-
taken notion that the corporation was above the law, and
that the public were bound to travel over the old bridge,
at any inconvenience, or not travel at all; it is their mis-
fortune ; affording perhaps a strong claim on the liberal
consideration and paternal regard of the state, but laying
no foundation of a claim of right, beyond the case of origi-
nal proprietors.

Let the proprietors of Charles river bridge, then,
cease all further vexation of the agents of the state,
who erected the Warren bridge, discontinuing their suit
against them; and let them come at once to the only tri-
bunal proper to ascertain the merits of their claim, and
liquidate its amount. It is not to be supposed that the
Commonwealth will now, for the first time since its exis-
tence, turn a deaf ear to a just demand, or reduce it a cent
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below its just value. Let the whole merits of the claim
be fairly investigated, not upon artificial calculations and
inflamed statements, but upon a just valuation of the pro-
perty and income of the bridge ; and if, after such investi-
gation, it shall appear that the rights of the proprietors
have been impaired by the act of the legislature, in provi-
ding for the public exigencies by erecting the Warren
bridge, let the sum be ascertained and be paid, like all
other public debts out of the public treasury.

Your remonstrants respectfully complain of the endeavor
constantly made by certain persons to connect the claim
of the proprietors of Charles river bridge with the ques-
tion, whether the Warren bridge shall or shall not be free?
They humbly conceive that the questions have no connex-
ion. Whether the claim of the proprietors is well founded
or not, is one thing; and whether it is proper to continue
a toll on a different bridge, the property of the Common-
wealth, is quite another.

The purpose for which a toll was laid on Warren bridge
was for the reimbursement of the expenses of its erection.
That purpose has long since been accomplished; and by
the continuance of the tolls from year to year, to await the
issue of a Chancery suit, a farther sum, said to exceed
forty thousand dollars, has been accumulated. The inter-
est of this sum will suffice to keep Warren bridge in repair
for ever ; and it is well known that sufficient and perfectly
satisfactory security is ready to be given, to relieve the public
from that burthen, in consideration of the monies already
raised by the tolls and yet unexpended. It was generally,
and the remonstrants believed universally expected, that
when the bridge should be paid for by the tolls, as provi-
ded by the charter, it would be free; or at least that no
toll would be exacted, beyond what might be required lor
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its necessary repairs. This expectation was founded partly
on the fact, that the two branches of the legislature had
previously passed an act granting a free bridge, thus ex-

pressing the opinion of a majority of the people, that such
abridge was expedient,—and partly upon the further fact,
that after the first bill had failed to become a law, by the
scruples of the Governor as to the constitutionality of
making it free at the outset, the second charter permitted
the proprietors to take toll only until they should be in-
demnified for the cost of erecting the bridge. But it was
also and mainly founded in the absence of all precedent or

pretence of right to lay a toll on a public highway beyond
what was necessary for its repair. No such right is un-
derstood ever to have been practically asserted in this
country; and in England it is expressly denied. Your
remonstrants did suppose, and do still respectfully main-
tain, that the right of American citizens to pass toll-free
over public ways, is at least as broad now as it was before
the revolution; and that a toll which could not then have
been enforced by the King, will not now be required by
the State.

It was then held for law, as your remonstrants are
advised, that no toll could be lawfully claimed without a
sufficient consideration ; and that in the case of toll for
passing over a road, the only consideration on which it
could be supported was the making and repair of the road.
When the original cost is reimbursed, that ground for
demanding toll ceases ; and it then stands merely on the
ground of repairs.

The persons interested in Warren bridge never have
claimed the right to resist at law the payment of such toll
as the Legislature may by express statute require. But
they respectfully insist that to require any toll beyond
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what is necessary for the repairs of the bridge would be
an abuse of power.

And inasmuch as a sum is already realized by the tolls,
sufficient to keep the bridge in repair forever, they ask
the Legislature to exact no more.

To require more would be to tax a part only of the
citizens for the general purposes of the state. Upon such
a principle, those who pass over the Connecticut river
might lawfully be taxed, in the shape of tolls, for the per-
petual repair of the state house, or any other public
object, in addition to their full share of all other public
burdens.

Since then, the Warren bridge was built for a public
way, because the public exigencies required it; since it
has been paid for by those for whose use it was con-
structed, and moneys are provided for its future maintain-
ance; and it has now become the property of the Com-
monwealth, free from any lien in favor of the agents who
erected it; and the necessity for its continuance increases
daily with the increase of population and travel, your
remonstrants humbly pray that, they may not be any
longer taxed, in the shape of tolls, for more than their
share of the public burdens; and that the money w'hich
they have already contributed may be kept in a fund for
the future repairs of the bridge, such being the only
ground on which, as they conceive, it could lawfully
have s been demanded.

All which is respectfully submitted by their Committee.

Charlestown, Jan. 29, 1836.

NATH’L AUSTIN,
ABIJAH MONROE,
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JOHN SKINNER,
STEPHEN W LEY,
EBEN. BREED,
JOHN COFRAN,
JAMES BIRD,
LARKIN TURNER,
ABR’M R. THOMPSON,
HENRY JAQUES,
PAUL WILLARD,
SAMUEL JAQUES,
DEXTER BOWMAN,
ARTHUR W. AUSTIN,
ABIJAH GOODRIDGE,

Committee of the Town of Charlestown.

House of Representatives, Jan. 30, 1836.
Referred to the Committee on the Warren Bridge;

with instructions to cause the same to be printed.
Sent up for concurrence.

Concurred.
CHAS. CALHOUN, Clerk.

L. S. CUSHING, Clerk.

In Senate, Jan. 30, 1836.




