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The Committee of the Senate, to whom was referred so
much of the Governor’s Address, as relates to the Abo-
lition of Capital Punishment, respectfully ask leave to
submit the following

Your Committee have given to the subject, refer-
red to them, the deliberate consideration, to which it
is entitled, as well on account of its own importance as
in consequence of its having been specially commend-
ed to the notice of the legislature ; and they feel bound,
in justice to His Excellency, the senate and themselves,
to state, very briefly, the course of reasoning, by which
they have come to the result —that it is inexpedient to
legislate on the subject.

The right, nay, the duty, of the government of the
Commonwealth, to enact all reasonable laws for the pres-
ervation of the peace and good order of society,—for the
protection of the lives, liberty and property of its citi-
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zcns, your committee suppose, will be conceded by all;
and they suppose, it follows as a necessary consequence,
that government has the right, and is in duty bound, to
annex such penalties to the violations of its reasonable
laws, as will secure to them respect and obedience. If it
were not so, government would be a mere name, a mock-
ery ; and it would be as well, if not better, for the indi-
viduals constituting a society, to stand singly and alone,
upon what are called in our constitution, their “ natural,
essential and unalienable rights,”—the right of enjoying
and defending their lives and liberties—the right of ac-
quiring, possessing and protecting property,—the right,
in fine, of seeking and obtaining their safety and hap-
piness.

It being conceded, then, that government has the right,
and, in order to accomplish the end of its institution—-
“ to furnish the individuals, who compose the body poli-
tic, with the power of enjoying, in safety and tranquillity,
their natural rights and the blessings of life,” is bound,
to inflict such punishments for the commission of crimes,
as are necessary to prevent their repetition, it seems to

your committee, that the question submitted for their
consideration, is, simply, one of expediency. Is impris-
onment as likely to prevent the commission of crime as
the severer punishment of death ? They say, the severer
punishment of death. They know, indeed, that it
has been argued, and by some of those, too, who claim
to be advocates for mercy, that perpetual imprisonment
is more terrible to the offender than death. But your
committee think, it is not so ; they appeal to all history
and to all experience to prove, that it is not so ; and
those, who are willing to abandon their consistency and
to put out of sight, for the time being, their plea of mercy,
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for the sake of carrying a favorite measure, cannot, one
would think, feel any great degree of confidence in the
correctness of their own assertions. It is as true now,
as it was when the words were first written, and it will
remain true so long as the Providence of God extends
its protection over us—that “ all that a man hath will he
give for his life.” Besides, who does not know, that
there is a principle in our natures, which will bear us up,
while life remains, under the most, seemingly, adverse
circumstances ? There is no place but the grave—

“ where hope never comes, that comes to all.” It is dif-
ficult, perhaps impossible, to realize, in its full extent,
the idea of perpetual imprisonment. There is, in the
first place, the chance of pardon, and, if that should fail,
then comes the hope, and it is not, always, a vain one,
of escape. It may well be doubted, so easily do we de-
lude ourselves with the idea, that there is somethin":‘ O

better for us in the future than the present affords,
w hether any man under sentence, or exposed to sentence,
of imprisonment for life, ever believed, without the
shadow of a doubt, that he would be left to suffer the
full measure of the punishment.

But it has been proposed to substitute, not confine-
ment to hard labor merely, but solitary imprisonmentfor
life , for the punishment of death. Strange as it may
seem, professed advocates for mercy have proposed to im-
mure the convict in a dungeon,—to deprive him of all
the means of improvement to be derived from instruc-
tion and intercourse with fellow-men,—to shut him out
from the fair light and pure air of heaven, where, for months
and years, he shall see no human face, and hear no human
voice, to endure, as long as nature can endure it, all the
horrors ofaliving death ! Against the exercise ofsuch mercy,
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your committee beg leave to enter their solemn protest.
Punish with just so much of severity, as may be necessary
to prevent the repetition of crime ; but do not torture.
Leave refinements in cruelty to slumber among the ruins
of the Inquisition, where, if they had not their origin,
they were, at least, brought to their full perfection.

Your committee proceed, then, upon the ground, that
death is, really, a more severe punishment than any im-
prisonment can be, which would be tolerated at the pres-
ent day, or which ought to be tolerated in any Christian
society, and the question, again, returns,—will it be safe,
at this time, to abolish capital punishment in this Com-
monwealth ? Have the advocates for its abolition any
evidence derived from the experience of other civilized
communities, to offer us on the subject ? The committee
have heard of none. If there is any government, civi-
lized or uncivilized, which has thought it safe to dispense,
in all cases, with the punishment of death, they have no
knowledge of it.

“ An increasing tenderness for human life,” remarks
His Excellency in his address, “ is one of the most de-
cided characteristics of the civilization of the day, and
should, in every proper way, be cherished. Whether it
can, with safety to the community, be carried so far, as
to permit the punishment of death to be entirely dispensed
with, is a question not yet decided by philanthropists and
legislators.”

What may be the precise state of the question among
professed philanthropists, your committee are not informed;
but they had supposed, that, as far as legislation goes,
there was no question better settled,—for, as they have
already remarked, they do not know of any government,
which has thought it safe to dispense, in all cases, with
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capital punishment. We are invited, then, as practical
legislators, to try an experiment , —to do what no other
government has yet thought it wise or prudent to do. “It
may deserve your consideration,” continues His Excellen-
cy, ‘’whether this interesting question cannot be brought
to the test of the sure teacher, experience. An experi-
ment, instituted and pursued fora sufficient length of time,
might settle it on the side of mercy.”

Your committee assent most cordially to the opinion,
that we ought not “ blindly to adhere to what is estab-
lished, merely as such,” and that “ it may sometimes be
our duty to imitate our forefathers, in the great trait of
their characters,—the courage of reform but the con-
viction is equally strong in their minds, that where old
paths have been found safe and convenient, it may be bet-
ter to continue to travel in them, than to turn aside into
regions which have never been explored.

Your committee have never been accustomed to con-
sider the laws of this Commonwealth as sanguinary or
unnecessarily severe in their penalties; on the contrary,
they have always entertained the opinion, that they were
as lenient and merciful towards the offender, as they could
well be, consistently with the security, which every citizen
has a right to expect, under a government of laws.

The crimes, which are punishable capitally in this
Commonwealth, are only six, and it is proposed to pass
them rapidly in review, for the purpose of seeing whether
any of them, and, if any, w’hich, may be safely subjected
to a punishment less severe than that now inflicted.

First on the list, stands treason ,
“ which consists in

levying war against the Commonwealth, or adhering to
the enemies thereof, giving them aid and comfort.” This
has been considered, at all times, and by all communities,

2
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a crime of the deepest dye, and deserving the severest
punishment. The odious doctrine of constructive treason
is not here recognized ; it consists only in the acts before
enumerated. And who does not see—who will not ac-
knowledge, that it is the greatest of crimes,—that it
carries in its train, the whole host of minor offences ?

But it may be said, “ that treason and patriotism have
often been convertible terms, and that it depends on the
failure or success of his undertaking, whether the adven-
turer shall be crowned with laurel or branded with infa-
my.” And is it so ? Does success or failure, indeed,
constitute the act patriotic or treasonable ? Treason may-
go unpunished, because it may be stronger than the law ;

and genuine patriotism may suffer, because justice may
be perverted, but the character of the act is not, therefore,
changed. Besides, the argument, if it deserve the name,
proves too much. If treason and patriotism are, in truth,
so nearly allied, why punish at all ? If it be really a
doubtful matter, whether the traitor may not be an honest
man, and a good citizen, he surely ought not to suffer any,
the smallest punishment.

Again, it may be said, that treason is provided for by
the laws of the United States, —that it is hardly possible
to suppose a case of treason against a state, which would
not also be treason against the United States, and pun-
ishable as such. Such, undoubtedly, is the fact. But
then, it would seem as if there were little occasion for
anxiety. If our law will never be called upon to punish,
it can certainly do no positive injury. At the worst, it
stands only a dead letter on the statute book. But the
committee think it right and proper that it should stand
there, at the head of the catalogue of crimes, to indicate,
as well by its position as by the penalty affixed, that the
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people of this Commonwealth consider a traitor to his
country as the vilest of criminals.

The next upon the list is murder, or the wilful taking
of the life of a human being, with malice aforethought.
All reasonable provisions and allowances are made, by our
laws, for the infirmities of human nature, and manslaugh-
ter, or the destruction of life upon a sudden provocation,
or in the heat of an affray, without malice, is punishable
only by a fine or imprisonment, at the discretion of the
court.

With regard, however, to the punishment which should
be inflicted for the crime of murder, your committee sup-
pose there is not a great difference of opinion, and, upon
this supposition, they pass it over, with the single remark,
that it is, in their opinion, ill-advized mercy, to put at
hazard the lives of the virtuous and good, for the sake of
saving those of the murderer and assassin.

The third is rape—a crime most detestable in its char-
acter, and indicating a degree of depravity, which will fit
a man for the commission of any crime, upon the least
possible temptation. What punishment does not the
wretch deserve, who can make a brutal attack upon a
feeble woman, or a little child, and inflict an injury a
thousand times worse than death ? This is a crime that
comes home to all our kindest and best feelings : and
what husband, or father, or brother is there, who would
not rather see his wife, or daughter, or sister, a murdered
corpse, than that her person should be violated to gratify
the ferocious passion of a worse than brute. Murder, to
gratify an old grudge, or even for the meaner object of
gain, can be thought of with something like composure ;

but this is a crime so revolting to all the generous feelings
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of our nature, that it is difficult to conceive of a punish-
ment adequate to the offence.

The only plausible objection which the committee
have ever heard urged against visiting this crime with the
severest penalty known to our laws, has been drawn
from the difficulty of procuring convictions. But is it
certain, that Juries have acquitted in cases, where there
would, or ought to, have been convictions, if the punish-
ment had been imprisonment, instead of death ? Has
not the difficulty arisen, generally, from the character of
the complainant, rather than the nature of the punish-
ment ? The complaint, it is agreed, is one which may
be easily made, and one, which under some circumstan-
ces, it may not be easy to disprove; and this consider-
ation furnishes the best of reasons, why jurors should
scrutinize, with peculiar care, the character of the com-
plainant and her witnesses. Whenever the crime shall
be clearly proved to have been committed upon a female
of pure and unblemished fame, and such only have a
right to claim the protection of the law in this behalf,
there is, as your committee believe, a sufficient guar-
anty furnished by all the high and holy feelings of our
nature, that the law will have its course.

Arson, or the malicious burning of the inhabited dwell-
ing-house of another, in the night time.

It will be perceived, at once, that the law in relation
to this subject was not intended, solely, or mainly, for
the protection of property ; but for the security of human
life. The building must be a dwelling-house, burnt in
the night time, and actually occupied by some person,
lawfully in the possession of it. The burning of a dwell-
ing-house in the day time, or of any other building by
night or by day, is punishable by imprisonment only.
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Now, there are peculiar reasons, why this crime should
be punished with extreme severity. In the first place,
there is the difficulty of detection. The crime is com-
mitted under cover of the night. When honest men
are in bed, taking the rest required for discharging the
active duties of life, the incendiary steals forth from his
hiding place, and enters upon his work of destruction.
And in the second place, there is the exposure of human
life,—there being, in most cases, a strong probability,
and, in some cases, a certainty almost, that lives must
be destroyed. Take the case, which occurred in this
city, only a few months since. A dwelling-house was
fired at the hour of midnight, occupied, as it was said,
by a hundred and fifty individuals, men, women, and
children. It was little less than a miracle that they all
escaped : it is wonderful, that many of them did not
perish in the flames. It is a crime, too, which must,
ordinarily, be committed with great deliberation, and be-
trays a recklessness of character, which cannot but be,
in the highest degree, dangerous to the peace of society.
The man, who can, at midnight, set fire to a dwelling-
house, while the occupants are asleep, and then, stealing
to a distance to avoid detection, turn back, with fiendish
malice, to see the flames curling upward in the midst of
the surrounding darkness, and hear, perhaps, the shrieks
of the affrighted family, as they endeavour to escape
from the devouring element, must possess a malignity
of disposition, which even the arch enemy of man might
covet.

Burglary, or the breaking and entering an inhabited
dwelling-house, in the night time, with the intent to com-
mit a felony, being armed with a dangerous weapon, or
committing an actual assault on some person lawfully in
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the house. The policy of this law is the same as of
that relating to arson. The great object of both, is the
security of human life. By the Colony laws, and also
by the law of 1784, the crime of burglary, whether the
burglar were armed or unarmed, was punished with death.
The law of 1784 was modified by the statute of 1805,
which is the one now in force.

It is an old and wise provision of law, which makes
a man’s dwelling-house his castle, which no other man
may presume, forceably, to enter against the will of the
owner. It may not be broken open even to execute a
process of law, unless it be for the arrest of a criminal
offender. If the owner kill the burglar, the act is justi-
fiable homicide. A man’s home shall be sacred ; his
right of habitation, which is a natural right, shall not be
violated ; in his own castle, he shall repose in security;
and the peculiar malignity of the crime of burglary, con-
sists in its being done “ at the dead of night, when all
the creation, except beasts of prey, are at rest,—when
sleep has disarmed the owner, and rendered his castle
defenceless.” But the law has, very wisely, made a dis-
tinction, when the burglar goes unarmed, the object and
the effect of which are to protect the lives of the inno-
cent, and, at the same time, graduate the punishment to
the offence.

The last upon the list of capital offences, is robbery.
And here the same distinction is made as in the case of
burglary. If the robber go forth, armed with a danger-
ous weapon, with intent ,

if resisted, to kill or maim, or,
being so armed, shall wound or strike the person robbed,
he shall suffer the punishment of death.

By the statute of 1784, this crime was punished with
death, and by the statute of 1804, the punishment was
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changed to imprisonment for life. Subsequently to, if
not in consequence of, the passage of the last named
statute, the crime began to multiply, and in 1818, had
increased to such an alarming extent, that the legislature
was called upon, by an imperious sense of duty, again to
interpose, and the law of that year was passed, which is
the one now in force. Such is the history of our legisla-
tion upon this subject. The experiment of a milder pun-
ishment for this offence was fairly tried, and was a total
failure. It so happened, that, soon after the passage of
the law of 1718, there were three convictions under it,
and two of the criminals suffered the punishment of death.
From that time, until recently, the capital offence of rob-
bery has been almost unheard of within this Common-
wealth.

With these facts before them, and with the inferences
which they feel constrained to draw from them, your
committee cannot recommend the restoration of the law
of 1804. They believe it would be dangerous in its
consequences; they believe a second experiment would
result precisely as did the first. They believe the distinc-
tion, which is made by the present law, between the
offence, when committed by a robber, armed with a dan-
gerous weapon, and when by one unarmed, to be an im-
portant distinction. It is in vain to say, that rogues do
not stop to calculate the consequences of their acts, so
far as their own safety is concerned. The contrary, it is
believed, might be proved almost to a demonstration.
They do, in fact, make very nice calculations for their
own security, and understand, by means of communication
with each other, what penalties are annexed to the differ-
ent offences, almost as well as do those who administer
the laws. Now and then, to be sure, a hold villain ap-
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pears upon the stage, who seems to be wholly reckless of
consequences, but, as a general rule, it may be predicated
of any habitual violator of the laws, that he is not only
an arrant knave, but an arrant coward.

The committee have now gone through with the sev-
eral offences, which the laws of this Commonwealth
punish capitally, and have, briefly, perhaps too briefly to
be intelligible, given some of the reasons, why they think
the laws now in operation had better remain unchanged.
They purposely avoid entering upon the much vexed the-
ological question, whether government has, in any case,
the right to take away life. It is enough for their
present purpose, that the right has always been claimed
and exercised. They pass over that question, however—-
not because they have any doubts on the subject; but
simply, because they consider the discussion of it, among
practical legislators, as an unprofitable waste of time.
They have, also, endeavored to avoid every thing like the-
orizing on the subject referred to them ; it is too grave a
matter to be speculated about, while any facts can be
found, which will throw light upon it.

One question still remains for consideration—is there
any thing peculiar in the present state of society, which
which will justify a relaxation of the rigor of the laws ?

Is the state of morals so much improved, that it may now
be safe and prudent to do what heretofore would have
been imprudent and unwise ? Your committee regret to

say, that they cannot read, in the signs of the times, any
such cheering intelligence. With devout gratitude, would
they hail the slightest indication of an increasing respect
for the authority of the laws, and for the peace, good or-
der and happiness of society. On the contrary, it they
are not greatly deceived, they do see a growing disregard
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of the salutary restraints of law. and an increase of crimes,
which is w'ell calculated to arouse the attention and excite
the fears of the patriot, the philanthropist and the Chris-
tian. For the truth of this, they appeal to the records of
our judicial tribunals, and they appeal, too, to the frequent
recurrence of acts of high handed violence and outrage,
which the laws have, thus far, been unable to reach and
punish. Nor is this state of things, however much it is
to be lamented, a matter which ought to excite wonder or
surprise. It is in perfect accordance with the teachings of
history. With the increase of population, and, especially,
with the rapid influx of strangers among us, many of
whom are ignorant and depraved, and destitute, withal,
of the ordinary comforts of life—and many of whom, too,

have escaped from the avenging sword of justice in their
own country, only to renew their habits of lawless vio-
lence in ours, it is not strange,—it is in the common
course and concurrence of events, that offences should
multiply. Man is, substantially, now, what he ever has
been, and he is a visionary and a dreamer, who expects a
state of perfet lability in a world of temptation. Educa-
tion—moral culture has done much, and, it is to be hoped,
will do more, and no efforts should be wanting to multiply
and extend its blessings. It is that, and that alone, on
which we must rely, under providence, for the support of
our free institutions. But diffuse the light of knowledge

~ O

as broadly as you may, offences w ill still come ; monsters,
in the shape of men, will still be found in the midst of us,
who can be persuaded, only, “ by the terrors of the law.”
There will always be those, to whose sense of justice, or
propriety, or decency, no appeal can be made with effect;
there will always be, as now, those who can be controlled
only through their fears. For such, punishments must be

3
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provided, and, “ while in judgment we should remember
mercy,” the good of society, nay, the very existence of
society demands, that the punishments should be such
as will, most effectually, deter from the commission of
crimes. That, in fact, is the truest mercy, though the
superficial observer may see in it nothing but severity,
W'hich, most effectually restrains the vicious, while it pro-
tects the innocent.

Common justice and humanity, as well as sound policy,
require that punishment should be proportioned, as far
as practicable, to the magnitude of the offence. This
is right in itself, and is necessary to secure the confi-
dence of the community in the justice of the laws. By
a statute of 1817, it is provided, that whenever any per-
son shall be convicted of any crime, the punishment
whereof shall be confinement to hard labor for any term
of years, and it shall appear, that such convict has been
before twice sentenced to a like punishment by any court
of this or any other of the United States, whether such
convict shall have been pardoned or not, he shall be pun-
ished by confinement to hard labor for life.

The justice or policy of this law, it is believed, has
never been called in question, though it has been in
operation and enforced for eighteen years. It may be
taken for granted, then, that experience has proved the
wisdom of the Legislature, by whom it was enacted.
But who will, for a moment, contend that three convic-
tions for larceny, or counterfeiting, or any other of the
offences, which touch only the rights of property, are
equivalent to the crime of treason, murder, rape, or ar-
son ? If imprisonment is to be the punishment for the
most atrocious crimes, surely, upon every principle of jus-
tice or policy, the smaller offences should not be pun-
ished with equal severity.
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But after all, it may, still, be insisted, and bold and
reiterated assertion may, in process of time, begin to pass
current for truth, —that confinement to hard labor for
life is as effectual in preventing crime, as the punishment
of death. This proposition, boldly as it is put forth, and
strenuously as it is maintained, in the view of your com-
mittee, bears absurdity on its face;—it is bare assertion
without the shadow of proof, and is contradicted by all
experience, as far as we have any on the subject. For
let it always be remembered, that the great object of pun-
ishing, is—not to execute vengeance upon the offender
—not to secure the criminal merely, so that he shall be
unable to commit further outrages, but to prevent the
prevalence of the crime. It seems as if there were a dis-
position to put out of sight the real question at issue.
The advocates for abolishing capital punishment, at one
time, argue as if the sole design of punishment were, to
prevent the offender from repeating the crime, and tell
us, that “ Massachusetts can build prisons strong enough
to secure the community forever against convicted felons.”
Again, they argue, as if the sole object were the refor-
mation of the offender, and tell us, that the grave is no
place for repentance and amendment. Both these ob-
jects are important, and should, as far as practicable, be
kept in view ; but they do not, in human governments,
constitute the main design of punishment. The criminal
may, probably, be safely secured in the state prison, and
it is possible, that he may, there, in the solitude of his
cell, be brought to reflect upon his evil courses, and,
while suffering the consequences, feel sorrow for his offen-
ces. But all this does not touch the point in the case.
The question still remains—will a less punishment, as
effectually, prevent the commission of crime, as a greater ?

Has death, indeed, ceased to be the king of terrors ?
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Your committee have, thus, thrown together some few
of the considerations, which struck their own minds as
material in forming an opinion upon the important subject
referred to them. They regret, that other engagements,
which could not be dispensed with, have prevented them
from presenting their views somewhat more fully, and
connectedly. It is a great subject, and deserves grave
and serious deliberation. It is one, in which the people
of this Commonwealth have a deep interest; for it touch-
es the security of their lives. Important changes in the
criminal code, should, at all times, be well considered,
before they are adopted, and, at the present time, when
crime is stalking through the land with unwonted bold-
ness, we should be specially on our guard, that we do
nothing to give it courage.

The committee, therefore, respectfully report, that it is
inexpedient to legislate on the subject.

By order of the Committee.

WALDO FLINT.


