
SENATE NO. 83

To the Honorable the Senate and House ofRepresentatives
in General Court assembled.

At a meeting of the Proprietors of Charles River Bridge,
holden in Boston, on the second day of April, 1836,

The following annexed Report being read and consid-
ered, was unanimously adopted, and thereupon,

Voted, That the proprietors of Charles River Bridge
do, in conformity with the recommendation in said report,
solemnly PROTEST and remonstrate against the sev-
eral acts of the Legislature of the Commonwealth of
Massachusetts, in relation to the franchise of Charles River
Bridge, unaccompanied by any provision for indemnity ;

and that the directors of said corporation be, and they
hereby are requested to cause this protest and remon-
strance, with the accompanying report, to be respectfully
presented to the Legislature of this Commonwealth.

JOSIAH QUINCY

Moderator of said Meeting.





The Committee appointed at the last meeting of the
Proprietors of Charles River Bridge, to take into con-
sideration the present state of the affairs of the Corpora-
tion, and to report thereon, ask leave to report as fol-
lows :

The charter of Charles river bridge was granted in the
year 1785, for the period of forty years. It was to be
erected in the place where the ancient ferry was between
Charlestown and Boston. This ferry had been granted,
by the colonial government, to Harvard College, as early as
1640,and repeatedly confirmed by subsequent acts. The
college had been in the uninterrupted enjoyment of the
revenue of this ferry, up to the time when the charter of
the bridge was granted. As a compensation for the loss
of this revenue, it was provided that the proprietors
should pay annually to the college the sum of two hun-
dred pounds. The charter was accepted, the college
accepted the annuity as a compensation for their ferry,
and the bridge was built. At that time, it was considered
a bold and hazardous experiment.—No such bridge had
ever been erected over tide waters in this country. So
patriotic and praise-worthy was the enterprise considered,
that its successful termination was deemed worthy of
public celebration and rejoicing.

By this charter, the proprietors are bound to keep the
bridge lighted and in repair, to keep men in their employ,
to raise the draw for the passage of vessels, and to deliver
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up the bridge to the Commonwealth, at the expiration of
the charter, in good repair. This charter contains the
following grant, in express words :

“ That for the pur-
pose of reimbursing the proprietors the money expended,
and to be expended, in building and supporting said bridge,
a toll be and hereby is granted and established, for the
sole benefit of the said proprietors.”—No reservation of a
power in the Legislature to repeal, annul, controul or im-
pair the rights or interests vested in the corporation by
this grant is made, and the supreme court of this state
has decided, “ that the rights legally vested in any corpo-
ration, cannot be controuled or destroyed by any subse-
quent statute, unless a power for that purpose be reserved
by the Legislature in the act of incorporation.” This,
indeed, is w'ell known to be the uniform language, and
the uniform decision of all judicial tribunals.

In the year 1792, the West Boston bridge w'as incor-
porated, and in that act of incorporation is the following
grant to the proprietors of Charles river bridge. “And
whereas, the erection of Charles river bridge was a work
of hazard and public utility, and another bridge, in the
place proposed for West Boston bridge, may diminish the
emoluments of Charles river bridge : therefore, for the
encouragement of enterprise, Be it further enacted, by
the authority aforesaid, that the proprietors of Charles
river bridge shall continue to be a corporation and body
politic, for and during the term of seventy years, to be
computed from the day that the said Charles river bridge
was completed and opened for passengers, subject to all
the conditions and regulations prescribed in an act for
incorporating certain persons, for the purpose ol building
a bridge over Charles river, between Boston and Charles-
town, and supporting the same during the term of forty
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years. And during the aforesaid term of seventy years,
the said proprietors of Charles river bridge shall and may
continue to collect and receive all the tolls granted by the
aforesaid act, for their use and benefit. Provided, how-
ever, they also continue to pay annually to Harvard col-
lege, the sum of two hundred pounds, and to observe
the aforesaid regulations and conditions ; and at the expi-
ration of said term of seventy years, said Charles river
bridge shall revert to and become the property of the
Commonwealth, and shall be surrendered in good repair.
And be it further enacted, that, in consideration of the
privileges in this act granted to the proprietors of Charles
river bridge, the said proprietors shall relinquish the addi-
tional toll on the Lord’s day, from and after the passing
of this act.” The reasons and motives of this grant are
here explicitly stated by the Legislature itself, and their
opinion of its great utility clearly expressed.

In compliance with the terms of this grant, the addi-
tional toll, which the proprietors, by their original charter,
were authorized to demand on the Lord’s day, was forth-
with relinquished; and from that time until the year 1823,
a period of more than thirty years, the proprietors of
Charles river bridge went on performing faithfully and
punctually all the duties imposed on them, and receiving
the toll granted them by their charter, without complaint
or uneasiness from any quarter.

In the year 1823, a petition was presented to the Leg-
islature, for leave to build a toll bridge by the side of
Charles river bridge, nearly in the direction ol the present
Warren bridge. This petition was unsuccessful, as were
similar applications in the three following years, after full
and patient hearings of all parties, before very intelligent
joint committees.
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In the year 1826, the same petitioners submitted among
other schemes, a proposition to built a bridge free of
toll.

The joint committee on bridges, as they say in their
report, after “a most assiduous and laborious investiga-
tion,” reported against the petition and recommended the
appointment of commissioners to ascertain, on what
terms the several bridges over Charles river, could be
purchased by the Commonwealth. Their report was not
accepted, but a bill was brought in and passed both
houses authorizing the erection of a free bridge. This
bill was returned by Governor Lincoln accompanied by a
message, setting forth his constitutional objections, and
stating his determination not to sign it, on the ground
that it was an infringement of the contract between the
Commonwealth and the proprietors of Charles river
bridge. In consequence of this veto of the Governor, the
bill did not pass.

In the year 1827, the petition was renewed and re-
sulted in the passage of the act incorporating the Warren
bridge. By the charter of this bridge, the proprietors
were to receive the tolls until they were reimbursed the
cost of erecting the bridge and five per cent, interest
thereon, after which the bridge was to become the prop-
erty of the Commonwealth.

Under this charter the Warren bridge was built and
opened to the public in the autumn of 1828. The prin-
ciple argument put forward by the petitioners for a new
bridge, was, that the public convenience required another
avenue, the Charles river bridge being inadequate to ac-
commodate the increased number ot passengers. To this
the propietors of Charles river bridge replied, as will ap-
pear by the records and files of the legislature, that they
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were ready to widen their bridge, to make a circular
draw, to build a spur bridge, or to erect a second bridge,
should the legislature decide that the public accommoda-
tion required it. They had never claimed any thing more
by their charter than to transport all persons passing be-
tween Boston and Charlestowm; and as commensurate
with this right they admitted the obligation on their part,
to perform that duty in a complete and satisfactory man-
ner. Another allegation on the part of the petitioners
put forward for the first time, after a lapse of thirty-two
years; was, that the extension of the charter in 1792,
had been obtained by false and fraudulent representations.
As this charge has been abandoned, it can hardly be ne-
cessary to say, that the proprietors of Charles river
bridge, have constantly stated their wish that this fact
might be tried by the proper legal tribunal, and their
readiness to abide by the issue, and that the proposal has
been as constantly declined. During the forty years that
elapsed between the opening of Charles river bridge, and
the incorporation of the Warren bridge, the stock of the
former was bought and sold, taken in payment of debts,
passed through the probate office in the settlement of es-
tates, and was estimated by the same rules, which regu-
late the value of all other stocks. The present proprie-
tors have purchased at different periods the property of
this franchise at such prices as would average nearly two
thousand dollars a share, making the cost of the bridge
three hundred thousand dollars. One third part of this
property is holden by charitable, literary and other insti-
tutions, by widows, single women, orphans and others
whose means of living are greatly reduced, and in some
instances almost wholly destroyed, while on this amount,
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being the actual cost to them—they have not received
six per cent.

The Warren bridge having been paid for by the tolls
received, and a large fund of about fifty thousand dollars,
having been collected from the same source, which is now
in the state treasury, the bridge was on the second of
March, 1836, made free by the legislature.

The proprietors of Charles river bridge purchased this
property on the faith of the government, in the full as-
surance that if it should be taken for the use of the pub-
lic, compensation should be made for it according to the
declaration of the bill of rights. Notwithstanding this
reasonable confidence in the equity and good faith of the
government, this property has been annihilated, the en-
tire value of this franchise has been destroyed, the whole
beneficial interest of this corporation has been taken
away and appropriated to the benefit of the treasury, and
the use of the public.

Stripping this case then of all unimportant circumstan-
ces, and looking at it in its true and substantial charac-
ter, the result is this : In '1785, the general court for
good considerations gave the proprietors of Charles river
bridge, a solemn charter for forty years. In 1792, for
equally good considerations they made to them another
solemn grant, by which they extended their charter for
thirty years longer. Of these thirty years, twenty are
yet unexpired.

By these charters the proprietors were entitled to cer-
tain fixed rates of toll, through the whole period of sev-
enty years, as a compensation for the cost of building
the bridge, and the expense of keeping it in repair, and
for the encouragement of enterprise. Yet the legislature
of Massachusetts, first by the act creating the Warren
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bridge, secondly by those acts which have put a stop to

the collection of tolls from persons passing over it, have
made a free bridge by the side of Charles river bridge,
accommodating exactly the same line of travel, and of
course depriving Charles river bridge of all tolls. When
these proceedings began, the proprietors of the 150 shares
in Charles river bridge, having bought them in the mar-
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ket, or having received them in the partition of estates,
or in the payment of debts, had a property in them equal
to two thousand dollars a share, and now what has be-
come of this property ? The shares then worth 300,000
dollars, are now worth nothing, and we ask again, there-
fore, what has become of this property ? The charters
remain on the statute book—The bridge remains, and
the proprietors are still bound to keep it in repair at
great expense—to light it—and to maintain the draw.
Twenty years of the charter remain unexpired, and yet
the Legislature of the Commonwealth has taken away
the whole value of the property ; and while it has thus
taken away the whole property, it yet declares that it
has not taken it for public use, so as to entitle the pro-
prietors to compensation under the provisions of the con-
stitution.

Beginning by erecting a toll bridge, which appeared
to be not quite so palpable an invasion of the rights of
the proprietors of Charles river bridge, and going on
step by step, till they have made the new erected bridge
free, the Legislature has completely annihilated the prop-
erty in Charles river bridge. This is the plain and un-
deniable result of the acts which have been passed. If
for all this there be no remedy, either at law or in the
justice of the Legislature, it is a case, as the committee

5
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think, which may w7 ell awaken and alarm all reflecting
men.

Under this state of circumstances, the committee re-
commend that the proprietors do present their solemn
protest and remonstrance to the Legislature, against
these several acts, thus injurious to and destructive of
their property—That they express their firm resolution
never to submit to what they deem acts of clear and man-
ifest injustice, so long as the right of trial at law, or the
right of petition to government, allow them an opportu-
nity to be heard. And that they earnestly invite the
attention of all the citizens of the Commonwealth to the
history of this case, who have invested, or propose to
invest their private property in enterprises undertaken
for the public benefit, on the faith of legislative grants
and charters.

Are charters inviolable, or are they not? Are they
repealable at the will of the Legislature, or are they
not ? Is property invested upon the faith of them con-
fiscable at the pleasure of the government, or is it not ?

Can private property be taken for public uses, real or
pretended, without making compensation to the owners ?

Can the public good, in the judgment of Honest and en-
lightened men, ever require, in any case, such manifest
violation of private right, and such sacrifice of individ-
ual property ? Or, if an enlightened Legislature could
possibly be supposed to disregard the dictates of justice,
can the great cause of public improvement through the
means of individual enterprise, be expected to be carri-
ed forward, while such examples as that which has been
furnished in the case of Charles river bridge are before
the eyes of men ?
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If these questions have proved themselves to be ques-
tions of great import to the proprietors of Charles river
bridge, the committee are of opinion, that they are no
less important to every citizen of the Commonwealth
who has property, for the protection of which he looks
to the laws and constitution of Massachusetts. They
are questions too, which, as the committee think, must
bear with point and strength on the sense of justice of all
those, whether in bodies more or less numerous, whose
acts and votes affect deeply the property and means of
living of their fellow citizens.

The committee are of opinion, that it is the duty of
the proprietors to pursue all legal remedies, such as have
been commenced, or such as may be commenced, in or-
der to assert and maintain, in all the forms known to the
constitution and the laws, their right of indemnity for this
seizure of their property.

All which is submitted by

WARREN DUTTON,
EDWARD BROOKS,
SAMUEL A. ELLIOT.

Committee in behalf of the Proprietors.




