
SENATE,... No. 40.

REPORT AND ACT

CONCERNING THE

ISSUING OF PROCESSES BY THE GENERAL COURT,

OR

EITHER BRANCH THEREOF.



Ordered, That Messrs. Hudson, Child and Quincy,
be a Committee to inquire into the expediency of making
some provisions for defining and regulating the process
of summoning and compelling the attendance of wit-
nesses, before the Legislature or either branch, or the
Committees thereof; and that said Committee be also in-
structed to inquire whether any provisions are necessary,
to define the powers possessed by the Legislature, on the
subject of sending for persons and papers, and compelling
the attendance of witnesses.

Attest,

CHA’S. CALHOUN, Clerk.

©omwontoealtt) of

In Senate, Jan. 19, 1837.



In Senate, Feb. 3, 1837.

The Special Committee of this Board on an Order of the
19th ult. directing them to “ inquire into the expedien-
cy of making some provisions for defining and regula-
ting the process of summoning and compelling the
attendance of witnesses, before the Legislature, or
either branch, or the Committees thereof; and also to
inquire whether any provisions are necessary to define
the powers possessed by the Legislature on the subject
of sending for persons and papers, and compelling the
attendance of witnesseshave had the subject under
consideration, and ask leave the submit the following

The order, in its most extensive sense, involves those
great considerations which lie at the foundation of our
free institutions. The nature and design of government,
the natural rights of man, the character of our social com-
pact, all these are included in the subject committed to
us. To define with accuracy the powers granted by the
constitution to the General Court, and those retained by
the people,—to fix with exactness the dividing line be-
tween governmental and private rights, is no easy task ;
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and the Committee are unanimously of the opinion, that
such an attempt, at the present time, by the Legislature,
would be productive of no good ;—this being the preroga-
tive of the judicial rather than of the legislative depart-
ment of the government.

But still the Committee are of opinion, that some rules
and regulations ought to be adopted by the General
Court, touching the summoning and compelling the at-
tendance of witnesses. It is one of the highest acts of
sovereignty, and if stated laws are ever necessary to reg-
ulate the exercise of power, they are necessary on this
great subject. As the exercise of this prerogative may
come in conflict with the reserved rights of individuals,
every precaution should be taken to guard those rights
against any unwarrantable exercise of power. Our gov-
ernment, from the commencement, has manifested a be-
coming jealousy of every usurpation of power. To se-
cure the people “ in the enjoyment of life, liberty and
property, according to standing laws, 1” seems to have
been the object of our legislation. The courts, which by
the constitution are made the great arbiters of our rights,
are controled by the laws from time to time enacted ;

and our Legislature has not been wanted in watchfulness
on this subject. They have enacted laws, or by acqui-
escence recognized wholesome and well established usa-
ges, limiting the powers of the courts, and guarding the
rights of the citizens.

But with reference to their own exercise of power,
they have established no rule—they have erected no bar-
riers against hasty exercises of power, interposed no legal
obstacles against encroachments upon private rights.
There has been great looseness in our practice of sending
for persons and papers. At one time, this power is ex-
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ercised by one branch independently of the other ; at an-
other time, by both branches acting together ;—at one
time it is done by an order, at another time by a resolve;
—at one time the precept is sent out in blank, at another
it is filled with the name of the person to be summoned ;

—at one time the precept is issued by a committee un-
der the hand of its chairman, and at another by one
house under the signature of its clerk.

It must be apparent at first view, that sending for per-
sons and papers, is one of the highest acts of sovereignty
exercised by the General Court, and that the exercise of
this power should be controled and regulated by standing
laws, as much as the exercise of less powders by courts of
justice. Is it necessary that the civil magistrate should,
by well defined rules and laws, be regulated in the exer-
cise of his little, brief authority, and shall the Legislature
fix upon no rule for the exercise of this vast power—

this sovereign prerogative? Shall all restraint be thrown
off, where it is mostly needed? Shall no rampart be
erected around private rights, in a quarter where the as-
sault can be made with the greatest prospect of success ?

In several respects this Commonwealth is in the rear
of other governments, less enlightened perhaps, and cer-
tainly less tender of private rights in other respects, than
our own. The English parliament, in the early days of
its history, made advances in the cause of private rights
on this particular subject, greater than we have made at

the present day. As early as 1625, it seems to have
been a settled principle, that all warrants issued by the
Commons should be under the hand of the speaker ;—and
this practice has been continued to the present day.
Congress has come into this practice, and adopted as a

rule, that “ All writs, warrants, and subpoenas issued by
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the order of the house, shall be under the hand and seal
of the speaker, attested by the clerk.”—Rule xi. But
in our Legislature, great irregularity has prevailed on this
subject. In the case of the impeachment of judge Pres-
cott, it was ordered by the Senate, that the subpoenas
for witnesses should be issued by their clerk. In the
case of David L. Child, in the House of Representatives,
in 1 832, the subpoenas were signed by the clerk of the
House. But in the bank investigation of the last year,
the subpoenas were issued by the chairman of the com-
mittee. These examples are sufficient to show that no
fixed rule has been adopted. Each case has been pro-
vided for when it came up ; and, under the excitement
which naturally attends such cases, much embarrassment
is felt ; which would be entirely removed by the adoption
of some rule of action.

In the House of Commons in 1775, in the case of Lord
Danby, high treasurer of England, it was held to he of
dangerous consequence to send an order from the house to
summon witnesses in blank; it was consquently decided,
that the name of the witness required should be inserted
by the vote of the house, and that the summons should not,
like justice’s warrants, be given out in blank. Grey’s
Debates, vol. 3, p. 51. The propriety of this rule must

be obvious. It generally happens, that the cases in which
the power to send for persons and papers, is granted, are
exciting cases; and if the precepts for witnesses are giv-
en out in blank, and the parties in interest are allowed to

fill the blank with any name they please, much trouble
and vexation might ensue—especially if witnesses are to
be called from the remote parts of the Commonwealth.
But in the case of D. L. Child, the precepts were given
out in blank, and were filled by Mr. Child himself.
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And when the summons is sent out by a committee, in
any case, it is giving more power to a committee than is
consistent with the spirit of the Constitution. No com-
mittee, of its own mere motion, should, in our apprehen-
sion, be allowed to summon and bring before them any
person they might choose. The blank ought, most mani-
festly, to be filled by the fountain of power, and not by
the agent employed. Shall it be said that the parliament
of England guard more effectually the rights of individ-
uals than the Legislature of Massachusetts ? Shall not we
in the nineteenth century come up to the standard which
they reared in the eighteenth ?

In the House of Commons, in 1771, it was agreed, after
much debate, “ that if a person is summoned to attend
the house, and the messenger does not serve him person-
ally with the order, a second must be sent, and left at his
house,” before he can be arraigned for a contempt. Pari.
Reg. vol. 3. p. 31. This provision shows with what care
the English parliament guards the rights of its citizens,
and it admonishes us republicans to protect our citizens
in the enjoyment of their rights, as effectually as the gov-
ernment of a monarch.

In the case of Brighton Bank, in 1830, a committee
was raised by a joint resolve of the Legislature, to inves-
tigate the affairs of that institution, with power to send
for persons and papers ; but in 1834, a committee was
raised by a joint order, to inquire into the nature of the
contract which the deposite banks had made with the
treasury department, at Washington, with power to send
for such persons and papers, as they might think necessary.
This again shows a want of uniformity. What was done
in the one case by a resolve , was in the other case done by
an order. But in both of these cases there was the joint
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action of the two houses—it was done by the General
Court. But in 1834, a committee was raised by an order
of the House of Representatives, to inquire how the re-
solve of 1833, touching the grant to revolutionary soldiers
had been executed—to ascertain “how many have receiv-
ed either themselves personally, and how many by their
attornies or agents, and at what charge for their service,
&c. with power to send for persons and papers.”

Without raising the question here, whether the General
Court can rightfully exercise the powers contemplated in
the last mentioned order, it is manifest that no such power
is granted by the Constitution to either branch alone.
That portion of the Constitution which sets forth the
great powers of the government, which authorizes them
“ to make, ordain and establish, all manner of wholesome
and reasonable orders, laws, statutes and ordinances, di-
rections and instructions, either with penalties or without;
(so as the same be not repugnant or contrary to this Con-
stitution) as they shall judge to be for the good and wel-
fare of this Commonwealth, and for the government and
ordering thereof, and of the citizens of the same, and for
the necessary support and defence of the government
thereof”—relates to the Legislature, and not to one
branch thereof. This power is given to the General
Court—to the Senate and House united, and not to
either house independently of the other.

And yet cases have occurred, in which this power has
been claimed by one branch, acting independently of the
other. We mean no disrepect to either house, but in the
discharge of the duty entrusted to us, we feel compelled
to say, that we have looked in vain for the grant of any
such power, either to the Senate or House of Represen-
tatives.
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The Senate has been less uniform in its mode of sum-
moning witnesses than the House, and more sparing in
the exercise of this power. The popular branch has, for
some years past, by a kind of silent acquiescence, adop-
ted a form of subpoena or precept. That the Board may
be in possession of all the facts in the case—that they may
see the extent of power thus granted to committees, we
will give the form used by the House, and fill the blank
with a part of the order last cited.

“ Commonwealth of Massachusetts.
House of Representatives, 183,

Ordered, That| the committee [directed to inquire
“ how many soldiers have received by their attornies or
agents, and at what charge for their service”] be author-
ized to send for persons and papers, whenever to them it
shall seem proper.

Attest, Clerk,

House of Representatives, 183 .

To
Pursuant to the above order, you are required to appear

before the committee therein mentioned, at the State-
House in Boston, on the day of at
P. M., then and there to give evidence of what you know
relating to [revolutionary soldiers,—“ how many have re-
ceived by their attorneys or agents, and at what charge
for their service,”] and also to have with you such papers,
writings and documents relating thereto, as may be in.
your possession.

By order of the Committee.
Attest, ( Clerk of the House

) of Representatives
2
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The words in the above form included in brackets, are
taken substantially from the Order of the House of 1834.
By this form, filled as it is, it will be seen that a commit-
tee, raised by an order of one branch, are authorized,
“whenever to them it shall seem proper,” to summon
any person to appear before them “with such papers,
writings and documents,” relating to his private affairs,
(it may be,) “as may be in his possession.”

Without any further remarks upon this subject, we
submit it to the Board, whether such unlimited power
ought to be granted to a committee by either branch, in-
dependently of the other. When it is provided by the
constitution itself, “ that every subject has a right to be
secure from all unreasonable searches and seizures of his
person, his houses, his papers, and all his possessions
and when it is declared in said instrument, “that all
warrants are contrary to this right, if the cause or foun-
dation of them be not previously supported by oath or
affirmation ; and if the order in a warrant to a civil offi-
cer to make search in all suspected places, or to arrest
one or more suspected persons, or to seize their property,
be not accompanied with a special designation of the
persons or objects of search, arrest or seizure : and no
warrant ought to be issued but in such cases, and with
the formalities prescribed by the laws—it is manifest,
that the power of sending for persons and papers ought
not to be exercised but in extreme cases,—in cases of
great public exigency.

And whenever it becomes necessary to resort to this
high act of sovereignty, it ought to be done with due cau-
tion, and great moderation. When the exercise of this
power is so liable to come in conflict with the private
rights of individuals, we cannot believe that the framers
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of our constitution contemplated its exercise by one
branch alone. If there is a case in which it is necessary
that one branch should have a negative upon the other, it
is this case. If the united wisdom of all departments of
the government is ever necessary, it is in cases where
they propose to exercise the highest act of sovereignty.

The very genius of our government is founded on the
principle, that all power resides in the people, and that
the government has no power but what is delegated, ei-
ther by express grant, or necessary implication ; and
whatever may be said of the powers of the General Court,
nothing can be plainer, than that neither house, by itself,
has this power on general subjects. The constitution
gives each branch the sole right of judging of its own
elections, and of vindicating its honor by punishing for
contempts. On these subjects, each house has the power
of compelling the attendance of witnesses, and of arrest-
ing those who shall be guilty of a contempt. Here there
is no joint action—no concurrent jurisdiction; and for the
obvious reason, that the different branches have no com-
mon interest in these subjects. The Senate has no di-
rect interest in a question of election in the House, nor
has the House any direct interest in an indignity offered
to the Senate. On these subjects we claim supreme
power for each house; and we claim it, because it is ex-
pressly granted by the constitution. But the enumera-
tion of these powers operates as a denial of others not
enumerated.

There is another subject, on which the power in ques-
tion is by necessary implication given to each branch of
the Legislature—we mean impeachment. As the House
is made by the constitution “ the grand inquest of the
Commonwealth,” it must, by every just rule of interpre-
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station, possess all power requisite to the proper discharge
of this duty ; and as the Senate is clothed with judicial
powers so far as to hear and try all impeachments, it must,
from the very nature of the case, possess the power of
summoning and compelling the attendance of witnesses,
touching the case before them.

We come then to this result, —that the Senate, indepen-
dently of the House, and the House, independentlyof the
Senate, can consistently with the constitution, exercise
the high prerogative of sending for persons and papers on
the three subjects enumerated—elections, contempts, and
impeachments. Here the power is undoubted; because
expressly granted, or necessarily implied. But here the
power ceases. Thus far, we think, they can come, but
no farther. To this point they can approach with perfect
propriety, whenever the occasion requires, but beyond
this is sacred ground.

The General Court has undoubtedly a right to exer-
cise this power in other cases. In regard to corporations,
the Legislature may exercise judicial powers, whenever
there is incorporated into the charter any provision to that
effect- By reserving to themselves the right of amending
or repealing, the Legislature may come in, and revise the
contract; they may, in pursuance of this reservation,
compel the attendance of witnesses, touching the affairs
of the corporation. But this must be done by the Legis-
lature ; it must be done agreeably to the terms of the
contract. We are not aware, that in any case a provision
has been incorporated into a charter, giving either the
Senate or House the right of altering or repealing it.
The reservation is this—that the Legislature may make
the alteration. If judicial powers over corporations are
claimed by the terms of their charters, these powers must
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be exercised by the General Court, and not by either
branch acting independently of the other. The Senate
cannot amend a charter, or repeal one, without the con-
currence of the House; nor the House, without the con-
currence of the Senate.

Or if corporations are amenable on the ground that
they are created by the government, it is manifest that it
is to the whole government, and not to either house
thereof, that they are accountable. By the very terms of
the constitution, the Legislature is prohibited exercising
judicial powers, except in cases where this right is given,
either in express terms, or by necessary implication.
The bill of rights provides, that “ the legislative depart-
ment shall never exercise executive or judicial powers,”
and this prohibition is introduced “.to the end, that our
government may be a government of laws, and not of
men.’’

Whenever the Legislature therefore, attempt to exer-
cise Judicial powers, they ought to be able to show an ex-
press grant, or make it appear that they possess this pow-
er by necessary implication. A strict construction is to
be adopted, in favor of private rights. What is not
clearly given to the government, is reserved to the people.
No doubtful power should ever be exercised by the Leg-
islature, when it is in derogation of private rights.

In all cases in which the Legislature, or either branch
thereof, enjoy the high prerogative of which we have
spoken, common justice seems to require, that their
course of proceeding, as far as possible, should be regu-
lated by standing laws. The same protection which is
afforded in courts of justice, should be secured to citi-
zens, when brought before the Legislature or its Commit-
tees. Whenever the General Court or either branch.
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thereof, send for persons and papers, they ought to set
forth the object for which the information is wanted, de-
signate the papers desired, and name or describe the per-
sons to be summoned. Nor should any person be re-
quired to make any disclosures which would criminate
himself. This is in strict accordance with the great
charter of our rights ; and the Legislature should in all
cases adhere strictly to that sacred instrument, which
is at once a memorial of the wisdom and patriotism of
our fathers.

Entertaining the views here expressed, and believing
that some suitable regulations ought to be adopted, touch-
ing this subject, the Committee would recommend the
passage of the following Bill.

By order of the Committee,

CHARLES HUDSON, Chairman.



AN ACT

Concerning the Issuing of Processes by the General
Court, or either Branch thereof.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled , and by the authority
of the same , as folloivs:

1 Sec. 1. Neither the Senate nor the House of Repre-
-2 sentatives shall, without the concurrence of the other,
3 issue any writ, warrant, subpoena or other precept to
4 summon any witness, except in cases relating to the
5 election or qualification of its members, or to the
6 presentment or trial of impeachment, or to privi-
-7 lege or contempt; nor shall either house issue any
8 writ or other precept as aforesaid, to arrest any per-
-9 son except in cases of contempt offered to said house

10 or its members.

®ommontocaltt) of jmesafijusctta.

In the Year One Thousand Eight Hundred and Thirty-
Seven.
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1 Sec. 2. All writs or other precepts as aforesaid,
2 issued by the Senate or House of Representatives re-
-3 spectively, shall be under the hand of the presiding
4 officer of the house issuing the same, and attested by
5 its clerk; and all writs or other precepts issued by
6 the General Court, shall be under the hand of the
7 President of the Senate and Speaker of the House,
8 and attested by the Clerks of both Houses.
1 Sec. 3. No writ or other precept for summoning
2 any witness, or arresting any person, shall be issued
3 by the General Court, or either branch thereof in
4 blank, but the same shall be filled by a vote of the
5 two branches respectively, or of the house issuing the
6 same, with the name or other special designation of
7 the person to be summoned or arrested.
1 Sec. 4. No person summoned to appear before the
2 General Court, or either branch thereof, or any Com-
-3 mittee of the same, shall for non-appearance be ar-
-4 rested for a contempt, unless the precept shall have
3 been served upon him personally, or a precept shall
6 have been left on two several days at his usual place
7 of abode.
1 Sec. 5. When the General Court shall issue any
2 writ or other precept, it shall be done in pursuance of
3 a joint order of both houses.


