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House of Representatives, Jan. 18, 1839.

Ordered,
That the Committee on Railways and Canals

consider the expediency of making some general provi-
sions by law defining the relative rights and duties of
Rail-road Corporations, and regulating the conditions of
the inter-change of their business.

L. S. CUSHING, Clerk.

Senate, Jan. 19, 1839.

Concurred.

CHARLES CALHOUN, Clerk.
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The Joint Standing Committee on Railways and Canals
to whom was committed an Order of the 18th inst.
directing them to consider “ the expediency of making
some general provisions by law, defining the relative
rights and duties of Rail-road Corporations, and reg-
ulating the conditions of the inter-change of their bus-
iness,” having attended to that duty submit the fol-
lowing

The subject thus brought under the consideration of
the Committee has been regarded by them as one of very
great importance. The existing connexion between the
several Rail-roads within the Commonwealth, is suffi-
cient to awaken to the subject the most profound atten-
tion. But when it is considered that the interests con-
nected with these Roads are constantly becoming more
extensive and complex, the Committee discover the
strongest reasons urging to the adoption of some general
provisions of law regulating as far as may be, the inter-
course between the several Rail-road Corporations,

©owinoutoealtlj of JHassacfjUßetts.

In Senate, Feb. 1, 1839.

REPORT
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which by the terms of their several charters, are author-
ized to connect their roads with those of other corpora-
tions. Ihe rail-roads of no less than fourteen different
corporations, are authorized by the express terms of their
charters, to be united with other rail-roads. In the 12th
Section of the act incorporating the Boston and Lowell
Rail-road Corporation, is the following provision— “pro-
vided that the State may authorize any company to enter
with another rail-road at any point of said Boston and
Lowell Rail-road, paying for the right to use the same,
or any part thereof, such a rate of toll as the Legislature
may from lime to time prescribe, and complying with such
rules and regulations as may be established by said Bos-
ton and Lowell Rail-road Corporation, by virtue of the
fifth section of this act.’'’

The power of adopting rules and regulations given by
the fifth section of said act, is as follows :

“ The trans-
portation of persons and property, the construction of
wheels, the form of cars and carriages, the weight of
loads, and all other matters and things in relation to the
use of said road, shall be in conformity to such rules,
regulations, and provisions, as the directors shall from
time to time prescribe and direct.'”

By the first section of the act incorporating the
Charlestown Branch Rail-road Corporation, the Com-
pany is authorized to locate and construct a rail-road
from Swett’s Wharf in Charlestown, in certain directions,
“ to a point on the Boston and Lowell Rail-road, near
the ‘ one mile post,’ so called.” By the sixth section of
this act, the said Charlestown Branch Rail-road Corpo-
ration, is “ authorized to enter with their said branch rail-
road, on that part of the Boston and Lowell Rail-road
designated in the first section of this act, and use the
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same or any part thereof, paying therefor such a rate of
toll as the Legislature may from time to time prescribe,
complying with such rules and regulations as may he es-

tablished by the Boston and Lowell Rail-road Corpora-
tion by virtue of the fifth section of their act of incorpo-
ration. ”

By the first section of the act incorporating the Ando-
ver and Haverhill Rail-road Corporation, the company
is authorized “ to locate, construct, and finally complete”
a rail-road from a certain point in the town of Andover,
“to the Boston and Lowell Rail-road, in the town of
Wilmington, in the county of Middlesex, so as to form a

branch thereof.” By subsequent acts, the Andover and
Haverhill Rail-road Corporation is authorized to extend
its road to the line of the State of New Hampshire.

By the 13th section of the act incorporating the Ando-
ver and Haverhill Rail-road Corporation, the company is
“ authorized to enter with their rail-road on such part
of the Boston and Lowell Rail-road, as shall be deemed
most expedient, paying for the right to use the same or

any part thereof, such a rate of toll as the Legislature
may from time to time prescribe, complying with such
rules and regulations as may be established by the Boston
and Lowell Rail-road Corporation by virtue of the fifth
section of their act of incorporation.’' 1

The first section of the act incorporating the Nashua
and Lowell Rail-road Corporation, authorizes the loca-
tion and construction of a rail-road, “ from Lowell in
the county of Middlesex to form a junction with that
part of the Nashua and Lowell Rail-road lying within
the State of New Hampshire.”

The third section of the act contains the following pro-
vision :

“ That said corporation is authorized to enter
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with its rail-road on that point of the Boston and Lowell
Rail-road designated in the first section of this act, or
within thirty rods in either direction from said point, pay-
ing for the right to use the same or any part thereof, such
a rate of toll as the Legislature may from time to time
prescribe, and complying with such rules and regulations
as may he established by said Boston and Lowell Rail-
road Corporation, by virtue of the fifth section of their act
of incorporation

The 12th section of the act incorporating the Boston
and Providence Rail-road Corporation, contains the fol-
lowing provision : provided, the State may authorize any
company to enter with another rail-road at any point of
the Boston and Providence Rail-road, paying for the right
to use the same or any part thereof, such a rate of toll
as the Legislature may from time to time prescribe, and
complying with such rules and regulations as may be
established by said Boston and Providence Rail-road
Corporation, by virtue of the fifth section of this act.”

The provision in the fifth section of said act, above
referred to, is the following :

“ The transportation of
persons and property, the construction of wheels, the
forms of cars and carriages, the weight of loads, and all
other matters and things in relation to the use of said road,
shall he in conformity to such rules and regulations and
provisions as the directorsfrom time to time shall prescribe
and direct

The first section of the act incorporating the Taunton
Branch Rail-road Corporation, authorizes the construc-
tion of a rail-road “ from Taunton in the county of Bris-
tol to Mansfield in said county, and at Mansfield to form
a junction with the Boston and Providence Rail-road.”

The twelfth section of the same act contains the fol-
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lowing provision :
“ The Taunton Branch Rail-road Cor-

poration is authorized to enter with its rail-road at

either of the points of the Boston and Providence Rail-
road, designated in the first section of this act, paying for
the right to use the same or any part thereof, such a rate
of toll as the Legislature may from time to time pre-
scribe, complying with such rules and regulations, as the
said Boston and Providence Rail-road Corporation may
adopt by virtue of the fifth section of their act of incorpor-
ation.' 1 ' 1

The first section of the Act incorporating the Seekonk
Branch Rail-road Company, authorizes the location and
construction of a rail-road, from “ a point at or near Old
Wharf Point, so called, on the Seekonk river, in Seekonk,
and running northeasterly across Rocky Point, to some
convenient point on the Boston and Providence Rail-road,
near its termination at the rail-road bridge, a distance of
about two thousand feet.” By the fifth section of their
act, this corporation is “ authorized to enter with its said
Branch Rail-road, on that part of the Boston and Provi-
dence Rail-road, designated in the first section of this
act, and use the same or any part thereof, paying there-
for, such a rate of toll as the Legislature may from time
to time prescribe, complying with such rules and regula-
tions as may be established by the Boston and Providence
Rail-road Corporation, by virtue of the fifth section of
their act of incorporation.”

By the first section of an act in addition to “an Act
to incorporate the Fall River Mill Road Rail-road and
Ferry Company,” it is provided that said company is “au-
thorized to enter with its rail-road upon the Boston and
Providence Rail-road at or near India Point Bridge in the
town of Seekonk, as is provided in the twelfth section
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of the act establishing the Boston and Providence Rail-
road Corporation, paying a reasonable compensation
therefor.”

The act incorporating the Old Colony Rail-road Com-
pany, authorizes said Company “ to locate, construct, and
finally complete a rail-road from the town of Taunton to
the town of New Bedford, commencing at the southern
termination of the Taunton Branch Rail-road."

By the fourteenth section of the act incorporating the
Boston and Worcester Rail-road Corporation, it is pro-
vided “ that the Legislature may authorize any company
to enter with another rail-road at any point of said Bos-
ton and Worcester Rail-road, paying for the right of
using the same or any part thereof, such a rate of toll as
the Legislature may from time to time prescribe, and
complying with such rules and regulations as may be es-
tablished by said Boston and Worcester Rail-road Cor-
poration by virtue of the fifth section of this act.’''

The provision in the fifth section of said act, above re-

ferred to, is the following. “ The transportation of per-
sons and property, the construction of wheels, the form
of cars and carriages, the weight of loads, and all other
matters and things in relation to the use of said road,
shall be in conformity to such rules, regulations and pro-
visions, as the directors shall from time to time prescribe
and direct.”

In the fourteenth section of the act incorporating the
Norwich and Worcester Rail-road Corporation, it is pro-
vided that said corporation is “ authorized to enter upon and
unite its rail-road with the Boston and Worcester Rail-
road at any point therein, in the towns of Worcester or

Millbury, upon the terms, and agreeable to the provisions
contained in an act to establish the Boston and Worces-
ter Rail-road Corporation.”
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By the first section of the act incorporating the West-

ern Rail-road Corporation, the company is authorized
“to locate, construct, and complete a rail-road from the
western termination of the Boston and Worcestei Rail-
road to the Connecticut river, and across said river to the

western boundary of the State.”
By the second section of the act establishing the West

Stockbridge Rail-road Corporation, the company is au-

thorized to construct a Rail-road from the west line ol

the State in the town of West Stockbridge, to the village
of West Stockbridge. By the fifth section ot the same
act, the company is required “to permit the Western
Rail-road Corporation to unite its road or any branch
thereof with, and to enter upon, the same in any part
thereof, and to use the same, paying such a rate of toll
therefor as the Legislature shall prescribe, and comply-
ing with such regulations and rules as the directors of
said West Stockbridge Rail-road Corporation may from
time to time prescribed

By the second section of the act incorporating the
Berkshire Rail-road Company, it is authorized to con-
struct a rail-road from the southern boundary of the State
in the town of Sheffield, “to a convenient point at or
near the village of West Stockbridge, for its intersection
with the West Stockbridge Rail-road or the Western
Rail-road.”

It will be seen by the foregoing extracts from the sev-
eral rail-road charters, that most of the rail-road corpora-
tions above referred to, are not only authorized to unite
their roads with other roads, but that their charters clearly
contemplate a use by them of the roads with which they
are permitted to unite. But it is equally clear that the
use of any rail-road by a different corporation, than its
owners, is not an unlimited one, but is subject to impor-

-2
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tant restrictions. In every instance where one rail-road
corporation is permitted to use the road of another, it is
expressly required of the corporation using it, that it shall
comply with all the rules and regulations adopted by the
directors of such road , as well as the payment for such
use of such a toll as the Legislature may prescribe. To
what extent any rail-road corporation, by the adoption of
rules and regulations is permitted to restrict the use of its
road by another corporation, is a question of no small impor-
tance. By a reference to the foregoing extracts from the
chartersof the Boston and Lowell, Boston and Providence,
and the Boston and Worcester Rail-road Corporations, it
would seem that this power of regulation is clearly de-
fined, and that their power is by no means limited to the
particulars specified in the extracts referred to. The
particulars which are subject to this regulation are,
“ the transportation of persons and property, the construc-
tion of wheels,

the form of cars and carriages, and the
weight of loads.’’’ That any rail-road corporation under
existing charters could use the rail-road of any other cor-
poration without complying with the regulations of its
directors relative to the particulars specified will not be
pretended by any one. But instead of limiting the power
of regulation by the directors to these particulars, the
charters expressly extend it “ to all other matters and
things in relation to the use of said roads.” A question
of great practical importance is presented to the consid-
eration of the Legislature, whether in the adoption of
“ rules and regulations” as to “ all matters and things in
relation to the use of their roadsf other than the particu-
lars above specified, the directors have power to exclude
from their roads the locomotive engines of all other cor-

porations, provided they furnish to such other corporation



1839.] SENATE—No. 19.

a sufficient motive power to draw their cars over their
roads, at as reasonable times and as safely and expedi-
tiously as the nature of the case will admit.

And upon this point the Committee can entertain no

doubt. If the terms of the several charters conferring
the power to adopt rules and regulations as “to all other
matters and things in relation to the use of their road”
are not unmeaning terms, it would seem, that they are
sufficiently broad and extensive in their signification to

confer the power in question. For what purpose we
would ask was such a general clause inserted after spe-
cifying the particulars above enumerated if it was not in-
tended to embrace other particulars than those which are
specifically enumerated? At the time the acts under
consideration were passed, no rail-roads had been con-
structed in this Commonwealth, and the manner in which
they were to be used, or the precise character of the
regulations which it would be found necessary to adopt,
could not then be foreseen. Accordingly such particulars
as were supposed to be the proper subjects of regulation
by the directors were enumerated—but at the same time
as if in the most cautious manner to guard against the
restriction of this power of the directors to the particulars
specified, language the most extensive in its signification
is employed, so as to extend this power to such other
particulars as might be found to be important in the prac-
tical operation of the system. What more important
regulation could be adopted “in relation to the use of a
rail-road,” than the preservation of life and property by
restricting the number of locomotive engines which are
to run over the same road, and by subjecting those which
are necessary to the control of the same board of direc-
tors, especially upon a road with a single track.
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The Committee, therefore, are clearly of opinion, that
the right of one rail-road corporation to use the road of
another, being a limited one, and one that is to be enjoyed
only by complying with such rules and regulations in
relation to the use of the road , as its directors may adopt,
a regulation that the motive power shall be furnished and
managed only by the owners of each road is no infringe-
ment of the charter of the owners of other roads.

Besides, it will be apparent from a slight examination
of the different roads already built and authorized to be
built, connecting themselves with other roads that every
other plan is utterly impracticable.

If the principle is admitted, that one corporation whose
road is connected with another, is to be permitted to run
its separate trains and locomotives over such other road,
the same principle must be applied to all.

If it be supposed that the Boston and Lowell Rail-road
Corporation should run over its road two daily passenger
trains each way, and an equal number of merchandise
trains, and if the same privilege is granted to the Charles-
town Branch, the Andover and Haverhill, and Nashua
and Lowell Rail-road Corporations, no less than thirty-
two different trains drawn by separate locomotive engines,
must pass daily oyer the Boston and Lowell Rail-road.

Let the same principle be applied to the Boston and
Providence Rail-road, and a similar result will be pro-
duced. If two daily passenger trains and an equal number
of merchandise trains are drawn by the Boston and
Providence Corporation each way over their road, and the
same privilege is extended to the Taunton Branch, the
Old Colony, the New Bedford and Fall River, the See-
konk Branch, and the Fall River Mill Road, Rail-road
and Ferry Corporation, no less than forty-eight different
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trains, drawn by separate locomotives, must pass daily
over the Boston and Providence Rail-road.

Again, let the same principle be applied to the Boston
and Worcester road, to be used in a similar manner by
the Boston and Worcester, Norwich and Worcester, the
Western, the West Stockbridge, and the Berkshire Cor-
porations and forty different trains must pass daily
over the Boston and Worcester road ; and if the con-
templated roads from Worcester to Nashua, from Hart-
ford to Springfield, and from Adams to Pittsfield, should
he established and completed, and the same privi-
lege be extended to them, the number of daily trains
drawn by separate locomotives over the Boston and
Worcester road, must be increased to sixty-four, and all
these upon a rail-road with a single track. The imprac-
ticability of the plan which we are considering is appa-
rent not only from the great number of trains which are
to pass over the main roads extending from the city of
Boston, but that these numerous trains are to be subject-
ed to the control and management of at least eighteen
different boards of directors, and if the proposed roads
are established, applications for two of which are now
before the Legislature, the number of boards of directors,
will be increased to twenty-one. It should be stated,
however, that all the rail-roads to which we have referred
are not now in operation. But all their charters are in
force and under them the several corporations have full
power to construct them, and connect their roads with
other roads in the manner which we have stated, and
whenever these corporations shall find it for their interest
to construct their roads they will undoubtedly avail them-
selves of the privileges conferred by their respective
charters.

But it may be said, that all the different corporations
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would not desire to avail themselves of the privilege of
running their own locomotives over other roads even if
that privilege should he granted to them. But to what
course the future interests or wishes of different corpora-
tions may urge them cannot now be known.

It may also he said, that ihe Legislature would make
a proper discrimination and would permit only such cor-
porations to avail themselves of this privilege as could
enjoy it consistently with the public interest, and would
so limit the number of corporations who are to enjoy this
privilege as to prevent any unreasonable hazard to the
persons and property which might be transported upon
the different rail-roads. But should any such attempt
be made, the claims of the different corporations to the
enjoyment of this privilege might be so nearly equal
that it would be very difficult to grant it to one and with-
hold it from the other.

From this view of the matter, the Committee are
unanimously of opinion, that some general provisions oflaw
to which all the different corporations shall be subject,
are imperiously required.

In presenting the accompanying bill, the Committee
propose to prohibit the use of locomotive engines or

other motive power on any rail-road except under the im-
mediate direction of the owners of such road. And at

the same time in order to secure the rights and interest
of such corporations as are or may hereafter be author-
ized to unite their roads with others, they require the
owners of every road, il desired, to draw over their road
the passenger and merchandise trains of such other cor-

porations, at all reasonable times, and for a reasonable
compensation. And in case the parties cannot agree
upon the terms of compensation to be paid for drawing the
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trains of the other corporations over their road and upon
the times at which such trains are to be drawn, the bill
provides for the appointment by the Governor, with the
advice of Council, of three commissioners by wdiom the
subject matter of disagreement shall be equitably ad-
justed.

The Committee, therefore recommend the passage of
the accompanying bill.

All which is respectfully submitted,

By order of the Committee,

LINUS CHILD, Chairman.
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AN ACT
Regulating the use of Rail-roads.

Be it enacted by the Senate and House ofRepresen-
tatives, in General Court assembled, and by the authority
ofthe same, as follows :

1 Sec. 1. No locomotive engine or other motive
2 power shall be allowed to run upon any rail-road
3 constructed by authority of this Commonwealth, ex-
-4 cept such as belong to the corporation owning the
5 said road, unless by the consent and approbation of
6 the said corporation.
1 Sec. 2. Every rail-road corporation which may be
2 the owners of any rail-road in use, is hereby required
3 at reasonable times and for a reasonable compensation
4 to draw over their road the passengers and merchan-
-5 dise cars of any other rail-road corporation which

3

(£ommcmtoealt!) of i&assacljusctts.

In the Year One Thousand Eight Hundred and Thirty-
Nine.
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6 has been or may hereafter be authorized by the Le-
-7 gislature to enter with their rail-road upon or to unite
8 the same with the road of such corporation.
1 Sec. 3. The Governor with the advice and con-

-2 sent of council shall as soon as may be after the pass-
-3 ing of this act, appoint three persons to be styled
4 Rail-road Commissioners, who shall exercise the
5 powers and perform the duties hereinafter specified
6 for the term of five years and until their successors
7 are appointed, provided however, that the Governor,
8 with the advice of Council, may remove from office
9 any or all of said commissioners and fill all vacancies,
1 Sec. 4. Whenever any rail-road corporations whose
2 roads enter upon and unite with each other, cannot
3 agree upon the compensation or rate of toll to be
4 paid to any corporation for drawing the cars of any
5 other over their road, as is required in the second
6 section of this act, or upon the times at which said cars
7 are to be drawn, either party may apply in writing to

8 said commissioners, setting forth the fact of such dis-
-9 agreement, and requesting them to adjust the same,

10 whereupon said commissioners shall appoint a suita-
-11 ble time and place of hearing, and shall give notice
12 in writing of such appointment to the parties four-
-13 teen days at least before the time appointed, and
14 after hearing said parties, the commissioners, or a

15 major part of them, shall determine upon principles
16 which shall be just and equitable between the respec-
-17 live parties, the rate of compensation to be paid as

18 aforesaid, and the times at which it shall be payable,
19 and shall also determine the stated periods, not ex-

-20 feeding twice a day in each direction, at which said
21 cars are to be drawn as aforesaid, and such deteimin-
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22 ation, when made in writing and delivered to the
23 parties, shall be binding upon them, and shall so con-

-24 tinue until the terms thereof are varied by the agree-
-25 ment of the parties or by said commissioners upon a
26 revision thereof,as is hereinafter provided, and in fixing
27 the stated periods at which such cars are to be drawn
28 as aforesaid, said commissioners shall take into con-

-29 sideration the convenience and interest of said rail-
-30 roads and of the public who will be accommodated
31 thereby.

1 Sec. 5. Said commissioners shall revise any de-
-2 cision which they may have made under the authority
3 of this act upon the application in writing of either
4 party, the commissioners having first given to the
5 parties the same notice and hearing as is provided in
6 the preceding section, and may modify or vary the
7 terms of any previous decision, as they may deem
8 just and equitable, and any determination upon such
9 application for revision, when made in writing and
10 delivered to the parties, shall be binding upon them,
11 and shall so continue unless altered by the agreement
12 of the parties or varied by a subsequent decision of
13 said commissioners, provided however, that no appli-
-14 cation shall be made to said commissioners to revise
15 any previous decision within one year after such de-
-16 cision shall have been made.

1 Sec. 6. Whenever any decision shall have been
2 made by said commissioners, the corporations between
3 whom such decision was made, shall append a copy
4 thereof to their next annual report to the Legislature,
5 and shall in their annual reports of their receipts
6 and expenditures specify their receipts and expendi-
-7 tures under such decisions of said commissioners, and
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8 any income arising under such decisions, shall be sub-
-9 ject to the provisions of law in regard to the right of

10 the Commonwealth to reduce the tolls on their roads
11 or to purchase said roads in the same manner as the
12 income arising from the use of said roads is made
13 subject.

1 Sec. 7. Said commissioners for their services un-
-2 der this act, shall be allowed as compensation at the
3 rate dollars for every day occupied in
4 the duties of their office, and cents a
5 mile for travel, reckoning from their place of resi-
-6 dence to the place of hearing, said compensation to
7 be paid by the parties in equal proportions.


