
SENATE No. 43.

Boston, March I, 1841.

Speaker , House of Representatives :

Sir :

In compliance with the request of the Honorable
House of Representatives, I have the honor to enclose
the opinion of three of the justices of the Supreme Judi-
cial Court. Mr. Justice Dewey not being in town, the
question has not been submitted to his consideration.

With very high respect,

Your obedient servant,

LEMUEL SHAW

Hon. George Ashmen,

eommontmraUij of iHassadjusttts.

I have the honor to be
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The Justices of the Supreme Judicial Court, in compli-
ance with the request of the Honorable the House of
Representatives, made by their order of 25th February,
1841, have taken into consideration the following ques-
tion proposed by them, as follows :

“ Does the term
‘ foreign paupers,’ as expressed in the third section of
the two hundred and thirty-eighth chapter of statute

1837, apply to aliens, who are prisoners in houses of
correction, and unable by labor therein to pay for their
maintenance, and can monies received under the said
third section, be applied by a city or town for the sup-
port of said prisoners ? ” And in answer thereto, they
ask leave respectfully to submit the following

The question proposed does not admit of a simple and
direct answer, but appears to us to depend upon a com-
parison and analysis of several distinct statutes, in rela-
tion to houses of correction. These statutes make a
manifest and marked distinction between rogues, vaga-
bonds, and vagrants, sent to the house of correction for
employment and reformation, and persons sentenced to
imprisonment as a punishment upon conviction for crimes.
This distinction extends as well to their punishment as to
their support.

Commontotaltij of i^aosacijusetts.

OPINION.
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The first act which we think it necessary to refer to, is
stat. 1787, c. 54, being an act for the punishment of
rogues, vagabonds, and other idle and disorderly persons.
It provides for the erection and maintenance of houses of
correction in each county, and for the confinement therein
and compulsory employment of the class of idle and dis-
orderly persons enumerated in the first and second sec-
tions of said act, who are regarded rather as idle and
vicious paupers, who are to be brought into habits of
regularity, sobriety, and industry, by forced labor, than as
convicts to be punished for crimes. The act provides for
the appointment of masters of the house ol correction,
by the court of sessions, who are to set such vagabonds to
work, and place them under proper discipline. Materials
were to be provided by ihe town, or by parent or master;
but this was altered by statute 1802, c. 22. The earnings
of the person committed were to go partly to his own
use, and partly to the master of the house ; but in case
of his inability to support himself, he is to be provided
for bv the master, who shall be reimbursed the same by
the parent, master, town, or the government, who were
by law obliged to maintain such persons, when unable to
support themselves, as the case might be. By this act,
such vagabonds or vicious paupers were not committed to
the house of correction for any fixed time, but the over-
seers of the poor, and by subsequent statutes the overseers
of such houses, were authorized, under certain circum-
stances, to discharge them, when in the judgment of such
overseers the ends of such commitment bad been an-
swered.

So far was this considered rather as a correctional than
as a penal system, that no mode of trial was provided.
The second section directed that any justice of peace, as
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well as the court of sessions, might send and commit to

said house, to he kept, &c. all rogues, &c. as before enu-
merated, but for no fixed term. No provision was made
for the trial of facts. Such an act, it is believed, was felt
to be so contrary to the plain principles of justice, and to
the provisions of the constitution of the Commonwealth,
which requires that all charges of crime on which a party
may be proceeded against, shall be fully and plainly, sub-
stantially and formally described to him, and which se-
cures to every subject a trial by jury, that several impor-
tant changes-were made by stat. 1822, c. 82. This pro-
vided, first, for a complaint in writing and under oath ;

secondly, lor an appeal and trial by jury ; thirdly, a limit-
ation of the confinement to a term not exceeding sixo
months, or upon a second commitment, one year. Still it
was so far regarded as correctional, that a majority of the
overseers of the house of correction had authority to dis-
charge the person committed within the time, whenever it
should appear to them that he had reformed and become
willing to return to an orderly course of life.

Stat. 1797, c. 62, made provision for the appointment
of overseers of the house of correction, and defined their
powers, but did not otherwise essentially change the act.

Stat. 1802, made some further slight modifications, and
sect. 2, gave the master an action, after his account had
been examined, allowed and certified, against the person
himself, his kindred liable for his support, or the town of
his settlement, if any, after demand, to recover the amount
due for the support and maintenance of such person.

This act first provided, that persons liable to a sentence
of imprisonment on conviction for crimes and offences,
might be imprisoned in the house of correction : and it
further went on to declare, that the expense of keeping,
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supporting and employing such convict, after deducting
his earnings, should be paid oru of the county treasury in
the first instance, and reimbursed by the Commonwealth.
These provisions for sending convicts of a certain class to
the house of correction for punishment, instead of the
state prison and county jail, were extended by stat.

1818, c. 23, and the expense, over and above the proceeds
of the convicts’ labor was directed to be paid as in case of
convicts in the State Prison.

Afterwards, by stat. 1819, c. 163, it was directed that
the account, when examined and allowed, should be paid
by the county treasurer, and by him charged to the Com-
monwealth.

From this view of these several enactments, it is mani-
fest, we think, that those persons who were sent to the
House of Correction as vagrants, (using one term to desig-
nate the class,) were regarded as paupers, and their sup-
port was provided for in the same way as that of other
persons standing in need of relief; that is, it was first to be
a charge upon themselves if able, then upon their kindred,
if any, liable for their support, next upon the town of their
legal settlement, if any, in the Commonwealth, and last of
all, and in failure of all other resources, upon the Com-
monwealth. Whereas, persons sentenced to the house of
correction instead of the state prison or county Jail,
upon conviction for other offences, were regarded as crimi-
nals, whose support was first paid for out of the county
treasury, but ultimately by the Commonwealth, not upon
their liability for the support of State paupers, but as one
of the expenses incidental to the administration of crimi-
nal justice. This distinction is stated and explained in
Boston v. Waterford, 12 P. 16.

In a review of the statutes on this subject, it may be
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proper to refer to a special act, stat. 1824, c. 28, passed
a few years after the incorporation of the city of Boston,
by which it was provided, that the house of correction
within the city of Boston should be the house of correc-
tion for the county of Suffolk, authorized the city govern-
ment to appoint a master and overseers, directed that the
city should defray all expenses of the house, and should
have the same remedies to recover the charges of maintain-
ing any person therein, that masters or overseers of any
house of correction have, or that towns or counties are
entitled to by law. Whether this special act was repeal-
ed by stat. 1834, c. 151, making other and inconsistent
provisions for the city of Boston and the county of Suffolk
is alluded to as an open question in Boston v. Weston, 22
P. 213. The action of Robbins v. Weston, 20 P. 112,
was brought in the name of the master, on stat. 1834, c.
151, 10. But in neither case did the question come
directly before the court; and it is probably now immate-
rial, because the remedy was again given to the city by
the Revised Statutes, as we shall have occasion to observe
hereafter.

Stat. 1834, c. 151 is a general revision of the former
acts, with some amendments. The second section contains
an enumeration of rogues, vagabonds, and other idle and
disorderly persons, an enumeration somewhat enlarged by
stat. 1835, c. 54, who are to be restrained, set to work,
and employed in the house of correction. It provides
for the appointment of overseers and masters by the
county commissioners, and by the mayor and aldermen of
the city of Boston respectively ; it authorizes such over-
seers to discharge such vagrants within the time limited
by the warrant for their commitment, if it appears to them
that any such vagrant has reformed; it provides for the
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procuring of materials for work by the master, for the
keeping and adjustment of his accounts, and for the pay-
ment of the balance, by the person himself who has been
committed and employed, or by his parent, master or kin-
dred, or by the town in which he has a legal settlement,
and it gives the master an action against such persons res-
pectively, for the recovery of such balance.

The statute then goes on, with a distinct series of pro-
visions relative to persons sentenced to the house of cor-
rection for any crime or offence, including boys under six-
teen years of age, and females of any age liable to be
punished by solitary imprisonment or hard labor. It pro-
vides that such convicts, when their term of solitary im-
prisonment has expired, may be employed, and an account
kept of their labor ; and if they earn more than enough
for their own support, they shall receive the surplus to their
own use. It then provides, that all charges and expenses
incurred in maintaining and employing such convicts, not
reimbursed by their labor, shall be paid from the county
treasury, the accounts being first examined and allowed,
and the county treasurer shall be allowed the same in his
account with the Commonwealth ; provided, however,
that no allowance shall be made to the keeper of the
house of correction for the board of any prisoner, com-
mitted under the second section, (vagrants,) if such per-
son is of sufficient ability to support himself, or has a
parent, master, or kindred, able and liable, &c., or has a
legal settlement in any city, town or district, in this Com-
monwealth.

This statute preserves the broad distinction which runs
through this whole series of enactments between rogues
and vagabonds, that class of vicious paupers who are sent

to the work-house or house of correction, to be restrained
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and employed, and who are to be supported as paupers ;

and that class of persons convicted of crimes, who by
force of particular statutes, instead of being sent to the
state prison or county jail, as places of punishment, are
sentenced to the house of correction. The expenses of
this class are not to be reimbursed by the person himself,
his kindred or town, but wholly and exclusively by the
Commonwealth, and in this respect he is not regarded or
treated as a pauper.

Such, it is believed, was the state of the law when the
Revised Statutes were passed. Of those sent to the house
of correction, vagrants were regarded as paupers, and the
expenses of their support paid like those of other pau-
pers ; and convicts, suffering under the sentence of the
law, were regarded as criminals, whose support as such
was rightfully chargeable to the Commonwealth.

The Revised Statutes, chap. 143, substantially revive
and re-enact the same provisions. Sect. 5 enumerates

rogues, vagabonds, and persons guilty of various irregulari-
ties, vices and petty offences, who may be confined and em-
ployed in the house of correction. Sec. 16, provides for
the reimbursement of the master, after his account has
been allowed and certified, by the person himself, by his
parent or kindred, or by the town of his settlement, if
any, and it authorizes him, after demand, to bring and
maintain an action therefor; and it again, in terms, gives
to the city of Boston the same remedies which are given
to masters and keepers of houses of correction. The
chapter then goes on, sect. 17, to provide for the punish-
ment of convicts, especially boys and females, in the house
of correction, for crimes and offences which are punisha-
ble by the general laws, in the county jail or state prison.
Sect. 47, provides that all charges and expenses, not being
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reimbursed by the labor of the prisoner, shall be paid from
the county treasury, the account being first allowed and
certified by the county commissioners, and in Suffolk by
the board of accounts ; but not more than one dollar per
week to be paid by the Commonwealth—but no allow-
ance from the county treasury shall be made for the sup-
port of any prisoner, committed under the 6th and 6th
sections, (vagrants) when such person shall be of suffi-
cient ability, or shall have either parent, master or kin-
dred who are able and obliged to maintain him, or who
has a legal settlement within the State. Revised Stat-
utes, chap. 141, sec. 10, directs that county treasurers
shall render accounts, &c., and each county treasurer shall
charge in his account all sums paid by him, pursuant to
the order of the county commissioners, for the support of
all prisoners whose support is chargeable to the Common-
wealth. In the county of Suffolk, the treasurer of the
city of Boston shall be county treasurer, and the board of
accounts is charged with most of the functions, in regard
to jails and houses of correction, which elsewhere pertain
to county commissioners. Rev. St. ch. 14, sec. 41, 47.

In order to come to the question, who are foreign pau-
pers, we have thought it would be useful at least, if not
necessary, to ascertain, by a review of the statutes, what
classes of persons, who may by law be confined to houses
of correction, are deemed paupers, and what class are, in
the stricter sense, convicts, imprisoned by way of punish-
ment for specific crimes.

The question proposed arises upon the construction of
stat. 1837, ch. 438, sec. 3. It provides that all alien
passengers, not subject to another and distinct provision,
shall pay the sum of two dollars on landing, and the money
so collected shall be paid into the treasury of the city or

2
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town, to be appropriated as the town or city government
may direct, for the support of foreign paupers. By “ for-
eign paupers,” we understand all those persons coming
within the general provisions of the poor laws, as persons
standing in need ofrelief, who are incapable of supporting
themselves, who have no parent or other kindred liable
by law for their support, and who have no legal settlement
in any city, town or district in the Commonwealth. And
a person is not the less a pauper, who, if at large, would
be able to support himself, but who, by reason of confine-
ment, is compelled to depend on other means. Wood vs.
Burlington, Middlesex, Oct. 6, 1840.

Before coming directly to the question, it is necessary
to consider the effect of one more act, stat. 1839, ch. 156,
on which that opinion mainly depends. It provides that
no allowance shall be made, by the Commonwealth, for
the maintenance and support of any prisoner, in any jail or
house of correction, after the Ist July, 1839, but the ex-
pense of maintaining and supporting all such prisoners as
have no legal settlement in this Commonwealth, shall be
borne by the county. This language is precise and ex-
plicit ; and the term “ prisoners,” as there used, must ex-
tend to all persons committed to the house of correction,
under process of law, and includes vagrants as well as
convicts.

Regarding the distinction between the two classes of
persons, who may by law be confined in houses of correc-
tion, and their mode of support, before the act of 1839,
we are of opinion that the term “ foreign paupers,” as
used in stat. 1837, ch. 238, sec. 3, does apply to that
class of persons, who have been sent to the house of cor-

rection, under the laws respecting rogues and vagabonds,
who are unable to support themselves, who have no parent
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or kindred bound for their support, and who have no legal
settlement in the Commonwealth; and by the alien pas-
senger act of 1837, that part of the alien passenger fund,
which accrued before Ist July, 1839, could rightfully be
applied for the support of such persons, in the house of
correction, by the city or town in which it was received ;

—but no part of such fund could be so applied for the
support of foreigners sentenced to imprisonment in the
house of correction, as a punishment for other crimes and
offences.

We are also of opinion, that no part of the alien passen-
ger fund can be applied for the reimbursement of any ex-
pense since the Ist July, 1839, for the support of either of
said classes confined in the house of correction.

By the act of 1839, the support and maintenance, in
any house of correction, of all persons not having a legal
settlement within the State, is made a direct and ultimate
charge upon the county. If a vagrant, sent to the house
of correction, has a legal settlement in the State, he is not
a foreign pauper ; if he has none, he is no longer, as for-
merly, to be relieved by towns, or by the State, according
to the modes provided by law for the support of the poor,
or to any analogous provisions, but to be supported like
other prisoners, by the county, and consequently cannot
be considered a pauper. In either case, therefore, the
fund cannot be applied to the support of such persons, as
“ foreign paupers.”

LEMUEL SHAW
SAMUEL PUTNAM,
S. S. WILDE.

Boston, March 1, 1841.




