
SENATE ....No. 45.

In Senate, Feb. 20, 1843.

The Joint Committee on Claims, to whom was referred “ the
petition of Thomas Milligan, Elijah Hewins and Evi Cham-
pion, praying for a part remission of the sum for which they
have been charged as hail in the case of the Commonwealth
vs. Jesse Squire,” Jr., having had the subject under conside-
ration,

REPORT:
That Thomas Milligan and Elijah Hewins of West Stock-

bridge, county of Berkshire, two of the petitioners, became
sureties in the sum of three thousand dollars for Jesse Squire
Jr., for his appearance before the Supreme Judicial Court held
at Lenox in said county on the second Tuesday of September,
1840, and for his abiding the order of said court on a charge of
arson, for setting fire to the dwelling-house of one Philo Upson,
whereon the said Squire had been convicted, upon an indict-
ment tried before the Court of Common Pleas, at the June
term, held in said Lenox, on the fourth Monday of June, 1840,
—which case was carried to said Supreme Court upon excep-
tions in matters of law, and judgment being rendered in said
Supreme Court, against the said Squire, he thereupon abscond-
ed, and said sureties were charged with said sum of three thou-
sand dollars, and judgment therefor, on scire facias against
them has been obtained, and said Milligan and Hewins have
thereon paid the sum of twenty-three hundred dollars.
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The petitioners state that the said Squire, at the time of said
recognizance, made certain securities to said Thomas Milligan
and Elijah Hewins by a mortgage of his real estate in Egre-
mont in said county of Berkshire, and by obtaining from Evi
Champion of Hillsdale in the state of New York, who is also
one of the petitioners, a certain note of hand amounting to two
thousand dollars, also from one Orsernus Squire a note of one
thousand dollars, which several notes were passed into the
hands of said Thomas Milligan and Elijah Hewins.

The petitioners further state that it was represented to and
believed by them that the real estate of said Jesse Squire, Jr.,
together with the note ofOrsernus Squire for one thousand dol-
lars, would amply indemnify said sureties to the full amount
of any liability that might arise; but the whole amount they
have or can realize from the real estate is two hundred and
five dollars, and on the note of said Orsernus Squire, they have
obtained nothing, and said note is of no value, the said Orse-
mus being an insolvent. But the said Milligan and Hewins
have received two thousand dollars for the note placed in their
hands by Evi Champion;—the said Champion averring that
he has no indemnity or security of any kind from the said Jesse
Squire, Jr., for the note placed in the hands of Milligan and
Hewins for the said Squire’s accommodation and benefit.

The petitioners further represent, that said Squire absconded
to a place called Western, in Missouri Territory, being about
700 miles northwest of St. Louis, at which place he died on
the 6th July, 1841; and that the said Champion, in June, 1842,
went to said Western, and ascertained, beyond all doubt, the
death of said Squire as aforesaid, but could obtain nothing from
his estate, and that nothing therefrom can ever be obtained.

By reason of the premises as herein stated, the petitioners
ask that the Commonwealth shall be reimbursed for the full
amount of all costs that have been incurred, amounting to
about the sum of eight hundred dollars; but beyond that, they
pray a remission on said recognizance for the sum that may
remain, after full payment of said costs.

Your committee have thus given a full and impartial state-
ment of the views and wishes of the petitioners, and they are



31843. J SENATE—No. 45.

unanimously of the opinion, that this is one of a class of cases
which ought to be adjudicated in the judicial tribunals of the
Commonwealth only, and that the Legislature ought not to
take any cognizance whatever in questions of this nature.

By reference to the 29th section of the 135th chapter of the
Revised Statutes, which is in these words; -'‘.When an action
is brought, in behalf of the Commonwealth, against a princi-
pal or surety in any recognizance entered into either by a parly
or a witness, in any criminal prosecution, and the penalty of
such recognizance shall be adjudged forfeited, the court may,
on application of the party defendant, remit any part , or the
whole, of such penalty, and may render judgment thereon for
the Commonwealth, according to the circumstances of the
case, and the situation of the party, and upon such terms and
conditions as to such court shall seem just and reasonable;” it
will be seen that the courts of the Commonwealth have full
power in all cases like the one presented by these petitioners;
that they are, in fact, by the statute, made an equity tribunal,
and, in the opinion of your committee, the only regular tribu-
nal for the purpose of hearing and adjudicating all cases where
the parties ask a remission from any penalty upon a forfeited
recognizance.

Your committee are convinced that much evil would follow
from any attempt, on the part of the Legislature, to erect itself
into a judicial tribunal for the hearing of cases like this now
presented, from the fact that the most of the evidence which is
generally submitted is of an ex parte nature, and that it is im-
possible for the Legislature to have that full knowledge of all
the facts bearing upon the several cases where bail has been
taken, as the courts who thus receive the bail.

It appeared in evidence before your committee, that the said
Jesse Squire, Jr. was in the supreme court room, in Lenox,
when the final hearing and arguments were had upon his case,
and that he might then have been delivered up by his bail;
but, by their neglecting then so to do, —by their acts thus
standing between a convicted criminal and the sentence of the
law which was about to be passed upon him, it would, in the
opinion of your committee, make a partial administration of
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the criminal justice in favor of those who could obtain bail,
did the Legislature, in this case, assume to remit any portion
thereof.

One strong point urged by the petitioners before the commit-
tee, was the decease of Squire. Your committee cannot, how-
ever, view this as a proper cause for legislative interference ; it
would make a precedent throughout the Commonwealth, for
all cases heretofore existing, where criminals have fled from
justice, and their recognizances have been forfeited, and where
probable cause existed to suppose that said criminals might
have died before the termination of the sentence which would
have been inflicted upon them had they not thus have fled, for
their bail to come to the Legislature and ask a remission of
their bonds; and it would, moreover, be directly favoring, by
the Legislature, those who could obtain bail, against those who
were less favored in this respect, thus making, as has been
heretofore stated, a partial administration of the criminal jus-
tice throughout the Commonwealth.

In view of these several reasons, your committee are unani-
mously of the opinion that the petitioners have leave to with-
draw their petition.

For the committee.

GEO. B. UPTON.


