
SENATE No. 48.

The Joint Special Committee, to whom was referred the Peti-
tion of the Trustees of the State Lunatic Hospital, together
with the Remonstrance of William Hovey against the same,
respectfully

That the order of notice, to all parties interested, having been
duly served, your committee met on the day named therein
for the hearing. The petitioners were present, and also the
remonstrant above named. But no other person appeared to
oppose the prayer of the petition.

It was shown that about ten years ago the commissioners
for building the hospital, having ascertained that a sufficient
supply of water could not be procured by sinking wells in the
hospital land, caused an aqueduct to be laid, from a spring on
land of the late William Paine, to the hospital, the length of
said aqueduct being one mile and fifty-one rods. This was
done with the verbal consent of said Paine, and of most of the
proprietors of the lands, through which the said aqueduct pass-
ed ; but the trustees had not, nor have they now, a written
license or authority from any one. This aqueduct has since
been connected with six other springs, on the same estate, and
in the immediate vicinity of the first.
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The remonstrant maintains that the water which runs through
said aqueduct, or a part of it, would, if not thus diverted, nat-
urally fall into the bark-mill stream, a brook subsequently
passing through a lot of land then owned by said Paine, but
now by the remonstrant, and on which a bark-mill formerly
stood; though the said stream has not been used as a water-
power since the year 1816. He contends that the aqueduct,
thus diverting water from this stream, and diminishing its
power, is a nuisance, which he has a right to abate ; and to do
this more conveniently, be purchased a lease of a small strip
of land through which the aqueduct passes, and cut off the
pipe twice last August. Whereupon the trustees obtained from
the chief justice of the supreme court an injunction prohibiting
him from cutting off or obstructing said aqueduct, till the fur-
ther order of the court, or of some judge thereof. This injunc-
tion he is now seeking to have dissolved.

It was alleged by the petitioners, and was expressly admitted
by the remonstrant, that a quantity of water equal to that ob-
tained by means of this aqueduct, is absolutely indispensable
for the use of the hospital. Considering, therefore, that the
necessary supply of water ought not to be longer dependent on
mere verbal license, but ought to be secured to the hospital by
an indefeasible title, the trustees pray for an act giving them
the powers usually conferred on aqueduct corporations for the
supply of particular towns, and providing adequate compensa-
tion for all persons who may sustain damage thereby.

The remonstrant, on the. other hand, contends that water
taken for the State Hospital is not taken for any public use, but
only for the use of individuals boarding in an institution estab-
lished by the State; and also that water may be procured, for
a fair equivalent, from other sources.

It seems to your committee, however, that if the Legislature
has a right to establish and keep up this hospital, of which
they have no doubt, it can only be as a public institution; and
that any property necessary for its maintenance may be taken,
making adequate compensation therefor, as well as for an arse-

nal, a highway, or any other public use. As to the allegation
that water may be obtained from other sources, this seems to
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be entirely immaterial; for if it were a valid objection, then
whenever land should be needed for public uses, if there were
two or three spots equally convenient, neither could be taken !

whereas, undoubtedly the State may, in such case, take which-
ever it pleases. And your committee ought further to say, that
it did not appear that a permanent supply of water could be
secured from any source, without the aid of such an act as is
now prayed for; or that there is any other place from which it
could be obtained to so much advantage, taking into considera-
tion the purity and abundance of the water, and the height of
the spring, as that from which it has hitherto been drawn.

They accordingly’ask leave to submit the accompanying
bill.

By order.

F. C. GRAY, Chairman.
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Three.

AN ACT
To establish an Aqueduct for the State Lunatic Hospital.

IjE it enacted by the Senate and Hou,se of Representa-
tives, in General Court assembled, and by the authority of
the same, asfollows:

1 Sect. 1. The Trustees of the State Lunatic Hos-
-2 pital, to supply that institution with pure and whole-
-3 some water, may establish and maintain an aqueduct
4 in the town of Worcester; and, for that purpose, they
5 are hereby authorized and empowered to enter upon,
6 take possession of, and hold so much of the lands situ-
-7 ate on the westerly side of Mill-stone Hill, owned by
8 Frederic W. Paine, his wife and children, and all such
9 springs of water in said lands, and to dig and make

10 such wells and reservoirs thereon, and to lay and main-
-11 tain such pipes and conductors of water through and
12 across all lands, streets and ways between said springs,
13 wells and reservoirs, and the State Lunatic Hospital,
14 for the conveyance of water to said Hospital, as may

In the year One Thousand Eight Hundred and Forty-
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15 be necessary to carry into effect the objects of this
16 act. And if any proprietor of, or person interested in
17 any lands, springs or water, which may be taken by
18 said Trustees for all or any of the purposes aforesaid,
19 do not agree with said Trustees on the price to be
20 paid therefor, such proprietor or person interested may
21 have his damages assessed in the manner provided in
22 the one hundred and sixteenth chapter of the Revised
23 Statutes. And the said Trustees, in all cases when
24 they do not acquire title to the lands for the purposes
25 aforesaid, or to a privilege or easement therefor by
26 conveyance, shall cause a certificate, describing the
27 land or the privilege or easement so taken, and signed
28 by them, to be recorded in the Registry of Deeds for
29 the county of Worcester.

1 Sect. 2. Any person who shall wilfully or mali-
-2 ciously defile, corrupt or make impure any spring or
3 other source of water or reservoir used by said Trus-
4 tees as aforesaid, or destroy or injure any pipe, con-
-5 ductor of water or other property pertaining to such
6 aqueduct, and any person who shall aid or abet in any
7 such trespass, shall be punished by a fine not exceed-
-8 ing one thousand dollars, or by imprisonment for a
9 term not exceeding one year.




