
SENATE No. 49.

To the Senate and House of Representatives:

The recent decease of the judge of the municipal court of
the city of Boston, presents a favorable opportunity for a revi-
sion of the law establishing that court. Strong objections exist,
In the minds of many, to a court of exclusive criminal jurisdic-
tion. A long course of administration in such a court, is sup-
posed to have an influence upon the mind of a judge, unfavor-
able to a fair, impartial and humane execution of the laws. A
court composed of several judges, having, for their principal
employment, the trial of civil causes, and so constituted as to
admit of an alternation of its members in holding criminal trials,
would, in my opinion, give greater security to innocence, and
ensure a more uniform administration of penal justice. I there-
fore recommend the abolition of the municipal court, and the
transfer of its powers and duties to the court of common pleas.

The labors of that court are already so great, that a recom-
mendation of any increase of them necessarily implies a recom-
mendation of the increase of the number of judges.

There is no branch of the administration of justice more im-
portant than the execution of our penal laws. It should be as
uniform and certain as human infirmity will permit. Much
depends upon the institution of criminal suits. The prosecut-
ing officers have necessarily a wide and important discretion ;
and the safety of the citizen, and the quiet of the community
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rest, in a degree, upon the proper exercise of this discretion asdoes the due execution of the laws upon the capacity and’en-e'gy of the officer. The vesting of the powers in local officers,en s to produce a diversity of practice in the different districtsof the Commonwealth. The administration of penal lawsshould not only be discreet, just and humane, hut uniform inall parts ot the State. All these objects might, in my opinion,be promoted by the creation of officers, who should, by inter-changes, attend all the courts of criminal jurisdiction. Thereare now six officers, the duties of whom, with the exception ofthe attorney general, confine them, mostly, within the districts
in which they reside. Again, the duties of these officers, from
the compensation which they receive, and the labors which
they perform, can hold but a secondary place in their care and
attention. I am, therefore, of opinion that the duties of these
six officers might be performed by three; and that, inasmuch
as the time and attention of the three must be given exclusively
to their official charge, and would not be likely to be diverted
by private pursuits, or other professional emolument, they would
be better performed than they can be under the present system.
Moreover, it is obvious, that although the salaries of each of
the three officers must be higher than the salaries established
by law lor the present officers, yet, in the aggregate, a saving
of several thousand dollars might be made. 1 therefore recom-
mend the substitution of one attorney general, and two solic-
itors general, for the present attorney general and the other five
prosecuting officers.

Having now frankly expressed my opinion, according to my
views of my duty, I cheerfully submit to the wisdom of the
Legislature to determine whether they prefer the scheme I
have proposed, to the system as now organized.

I avail myself of the present occasion to bring to the notice of
the Legislature, another and different subject. The property
placed-by law in the custody of the Adjutant General, is of
very great value. Perhaps the amount is very little, if any,
less than that in the hands of the Treasurer of the Common-
wealth. The State has no security, but the personal responsi-
bility of the officer. Recent experience has shown that the
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public property does not always remain where the law has
placed it. The Adjutant General, from mistaken notions of
duty, or in defiance of law and duty, might remove the prop-
erty from the public arsenals, and, should it he injured or
destroyed, or converted to private use, the Commonwealth can
only seek redress from the individual holding the office. I can-
not perceive why the Treasurer has not as much power to loan,
or otherwise abstract the money in the Treasury, as the Adju-
tant General has the arms or other property in his custody.
Both would be equally in violation of law, and, if there be a
difference, the breach of trust would seem to be greater in the
latter than the former, inasmuch as the Treasurer gives bonds
to the Commonwealth, while the Adjutant General gives no
security. A court martial would furnish but a dilatory and
imperfect remedy. The power of removal by address of the
two branches of the Legislature would avail nothing as a pre-
ventive. There ought to he lodged, in some department, the
power to act more promptly, should necessity require. lam,
therefore, of opinion, that, to prevent a violation of duty on the

part of this officer, and to secure the public property in his
hands, the commander in chief ought not only to have author-
ity to remove him, but the officer himself ought to be required
to give bonds to the Commonwealth.

MARCUS MORTON.

Council Chamber, Feb. 23, 1843.




