
SENATE. No. 58.

To the Senate:

In compliance with the request of the Honorable Senate, I
herewith transmit a report of the commissioners appointed to
reduce the law on crimes and punishments to a systematic
code, made in answer to my request to them to inform me of
the progress and state of the work, and of “ the whole expense
to the present time, and the probable expense of completing the
work.” This report contains all the information in my posses-
sion, tending to show how far the commissioners “ have pro-
ceeded in their duty.” The resolve of the Legislature, creating
this board, remaining in force, I am not aware that any further
“ legislative action is required by the public interest in regard
to said commission,” or “in relation to the matters committed
to said commissioners,” unless the Legislature shall deem it
expedient to reduce the number of the commissioners.

MARCUS MORTON.

Council Chamber, March 3d. 1843.

MESSAGE.
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The commissioners on the subject ofreducing so much of the
common law of Massachusetts as relates to crimes and punish-
ments, and the incidents thereof, to a written and systematic
code, in their last communication to the Legislature expressed
the hope that they should be ready to begin to print the code in
the course of the past season. Most of the principal titles in
the classification and definition of crimes, as distinguished from
procedure, had then been written out, and the commissioners
hoped to be able to present to the Legislature, at least, all the
code excepting the part relating to procedure ; but in coming to
a determination, as to the precise form, arrangement and distri-
bution to be adopted, and as to the provisions which would
more properly come into particular chapters, or be carried to
the general preliminary division, as being applicable to all
crimes; and as to the best manner of dividing the chapters and
designating the divisions ; and as to the best system and mode
of expression for the divers degrees and species of the same
crime and their corresponding punishments, many questions
arose, requiring great consideration, and which must be decided
once for all; and the decision of which would materially affect
the character, and, eventually, the utility of the work. Then
again, as might naturally be expected, in coming to the finish-
ing of a particular title, and more especially one of those first
to be printed, and the revising and scrutinizing all its provi-
sions, preparatory to giving to each its final expression, and
assigning to it its place, frequent occasions occur for new exam-
ination of the law. and new deliberation. And the mere typo-
graphical form of the code is not without its importance, and
could not be hastily settled. And the process of printing needs
to be very slowly conducted, for the impressions first struck off,
by presenting the subject more clearly than the best written
manuscript, suggest, on careful revision, many alterations and
amendments. The numerous references to the books are also
to be tested. It has also been deemed of great importance to

the final accuracy of the work, to submit each chapter, in this

stage, to the criticism of gentlemen conversant in the legislation
or particularly skilled in this branch of jurisprudence. The
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benefit of their suggestions can be obtained by proceeding slow-
ly in the printing, and it could not be obtained in any other
way, not even by incurring the expense of making fair manu-
script copies, since the trouble of reading such copies could
hardly be asked of persons having no direct concern or respon-
sibility in the work, and whose time is much taken up in their
own pursuits. For these reasons, and also by reason of una-
voidable interruptions, and the other indispensable duties and
employments of the commissioners, the work has not advanced
so far as was expected. Despatch is not, however, deemed to
be of essential importance, and the preceding statement is made
more for the purpose of informing the Legislature of the man-
ner in which the work is prosecuted, than because any particu-
lar explanation in regard to delay is considered to be requisite.

The two chapters on burglary and perjury herewith reported,
will serve to show what the code will be when completed on
the plan adopted. The punishments are left blank, with the
intention of presenting them all together, designating the par-
ticular degree of punishment with which it is proposed to fill
each blank, whereby the entire scale will be presented to the
Legislature at one view, so that any discrepancy or dispropor-
tionateness may be the more easily detected. The chapters are
printed in the order in which it happens to be most convenient
to prepare them for printing, without any regard to that in
which they will stand in the code. The first chapters in the
code, as they will relate to crimes generally, will be most con-
veniently finished, after the others (excepting those on pro-
cedure.) are completed, since the contents of the latter will
determine those of the former.

The commissioners do not deem it to be a leading object of
the undertaking to propose amendments to the law ; they un-
derstand the main purpose to be the reduction of the existing
law to a systematic code. Every person in the State, of ca-
pacity to be answerable for his acts, is supposed to know the
law, and this presumption is more especially applicable to the
numerous executive and judicial officers, since it is their duty,
within the limits of their respective authorities, to administer and
execute it. This being the case, the commissioners suppose that
the object of the Legislature in undertaking the framing ol a
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code, is, to give to every one a reasonable facility in finding out
what the law is, which all are required to observe, and somany
are concerned in administering and causing to be executed.
And then the legislators whose province it is, from time to time,
to amend the law. may be much assisted in so doing, by having
before them the existing law methodically arranged. The
commissioners are aware that different opinions prevail in the
community as to the practicability of producing the common
law of crimes and punishments distinctly to the light, and also
as to the expediency of so doing, if it be practicable. In regard
to expediency, some do not hesitate to say that obscure rules
of criminal law, wrapped in ambiguous phrases, actually
work best, because such can be construed and applied just
as the occasion may require; or, in other words, that it is
safer to rely, for the most part, upon the good sense and dis-
cretion of the persons entrusted with the administration and
execution of the law, than to be governed by any specific
standing rules. According to this opinion, a code should be
very short, so, for example, as to include the greatest part of
the two chapters reported herewith, by providing merely that,
whoever commits burglary or perjury, shall be punished by im-
prisonment, &c. A systematic code could be much more easily
made on this plan, or on one nearly approximating to it, than
upon that which has been adopted. But the commissioners
supposed the intention of the Legislature to be, as already sug-
gested, that the law in relation to crimes and punishments and
the incidents thereto, should be so digested, arranged and ex-
pressed, as far as it is practicable, that every one may have the
means of knowing what is a crime, what are its modifications
and limits, how the criminal is to be proceeded against, and
what is its punishment. Proceeding upon this plan does not,
by any means, necessarily involve the making of a voluminous
code. One of the difficulties now existing in the way of coming

to a knowledge of the common law on any part of this sub-

ject, is its very voluminousness and multifariousness. W hether

the law be staled with greater or less minuteness and detail,

still the code is, in either case, to cover the same classes of
crimes in the same general extent, the practical question being

how far to proceed and where to stop, in expressly and formally
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making definitions and laying down rules in relation to each
particular crime,—or in other words, to find that point, by stop-
ping at which the law may be more, conveniently, usefully and
effectively brought within the knowledge and comprehension of
the public officers and the community generally, than if the
codification had stopped earlier or proceeded further.

The determination of the limits of the codification of each
title of the criminal law is evidently quite important. In
some titles, as that of perjury, the code may be limited to the
statement of doctrines or principles; in others, as in that of
burglary, it is necessary, in order to render the law plain, to
carry the codification, to a greater or less extent, into the appli-
cations of a doctrine or principle.

The resolve under which the commission on this subject is
constituted, assumes that it is desirable that the public should
be supplied with the law of crimes and punishments in a tan-
gible indisputable form, under the direct legislative sanction.
Civilized nations have at all times taken for granted that such
a presentation of the criminal law, ought, as far as it is practi-
cable, to be given to those who are subject to it, and during the
last thirty or forty years have more especially directed their
legislation to this object. The legislation in several of the
United States, as well as in this State, has made approximation
to such a code, but generally pretty remote. Though the com-
missions under which some of the codes have been framed, au-
thorized the comprehension of the entire law, none of the codes
professes to go to this extent; it is necessary, in each of them,
asunder the revised statutes of criminal law in this State, to
go out of the revised or codified law at almost every step, either
to ascertain the meaning or to supply a chasm.

The earliest professed undertaking in any state, excepting
Louisiana, to reduce the common law, in relation to crimes and
punishments and their incidents, to a systematic code embrac-
ing the entire body of law on the subject, that is known to the
commissioners, is this in Massachusetts. Such a code of the
criminal law was drawn up by Mr. Livingston, for Louisiana,
but it has never been adopted entire in that state, partly, as is
understood, for the reason that it required an expensive peni-
tentiary system, and partly because the code was considered to
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be in too great a degree theoretical and experimental. A com-
mission was issued in Virginia in 1834, and continued in 1836.
which is understood to be still subsisting, under which the
forming of a pretty comprehensive code seems to be contem-
plated, but it does not appear that it is intended professedly to
embrace the common law.

A code embracing that law has been a subject of considera-
tion in England during the last twenty years, and a commis-
sion is now out, unless it has been very recently closed, under
which a report of a code of the criminal law, in relation to the
principal crimes, has been made in order to be submitted to the
British Parliament, and which will be found to be referred to
in various places in the notes to the code proposed to be re-
ported under the present commission.

There is, then, both within and without the State, a decided
opinion that a code of the common law relating to crimes, if a
suitable one can be framed, might be useful.

But it has been doubted by some, whether it is practicable
to frame such a code. It has been doubted whether it is possi-
ble to put the common law upon this subject, into a series of
propositions methodically arranged. As far as the present
commission is concerned, the two chapters herewith reported,
will afford the full means of forming an opinion whether such
a code as is proposed to be reported, will accomplish the object
contemplated in constituting the commission. The character
and form of the entire part of the code comprehending the
definitions and descriptions of crimes, will appear distinctly
from these two chapters. As has already been suggested, one
principle on which these chapters have been framed, and on
which the others are so, is to exhibit substantially the existing
law, that is, with modifications only in palpable cases pointed
out in the notes. The commissioners hope it will be found that
the chapters reported exhibit, the existing law with substantial
fidelity, in such form of expression that the court would not be
embarrassed in administering it, any more than if they had ex-
tracted the same propositions from the same books of common

law, to which resort has been had in framing the chapters, as
shown by the notes.

Some question may be made whether some parts of these
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and of other chapters accurately express the common law. for
there are not wanting instances where that law is extremely
doubtful, sometimes by reason of conflicting decisions, some-
times from obscurity and ambiguity, and in some cases for want
of decisions; and, consequently, in these instances, it may not
be possible to say that a reported provision is or is not an ac-
curate expression of the common law, such law being in these
instances, as the old books express it, “in the breast of the
judge; ” that is, unknown and only to be learned from future
judicial decisions. Cases of the above description will be found
to be not unfrequent. It is altogether probable that instances
may occur in which the common law may not be exactly ex-
hibited where it is intended to be so, and where, by greater
science and more patient laborious investigation, it might be
so; but the commissioners persuade themselves that they have
avoided any material misrepresentation of the common law;
and though cases may occur in which it may not be presented
with precise accuracy, it is likely that most, at least, of those
cases will be such, that the establishing of some rule is of
greater importance than whether one or another be established.
If it can be assumed that the chapters reported herewith, and
the others prepared on the same plan, embody substantially the
common law, though they should have some defects in ar-
rangement, phraseology, or otherwise, as they doubtless will,
yet it may perhaps appear, that, on the whole, the law in this
form will be more accessible and more intelligible, to, at least,
most of the magistrates and executive officers, and to the peo-
ple generally, than it is in its present form, scattered in the
books referred to in the notes to the several chapters. If such
would not be the result, it is certainly by no means expedient
that the work should be further prosecuted on the present plan.

In regard to what remains to be done to complete the under-
taking, it will appear from what has been already said, that it
is a labor, the extent of which cannot well be estimated before-
hand. Many of the questions arising in a work of this descrip-
tion, are of a kind that cannot be hastily despatched, even by
devoting the attention to them exclusively, for they require
deliberate and repeated discussion and reflection. Only a part
of the smaller titles have been written out,—and though in ap-
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preaching such a title, it may seem not to be an arduous under-
taking,—yet, on experiment, it is sometimes found to present
difficult questions, and require much research. In respect to
each title, of whatever extent it may be, it cannot be known
what may be requisite in it, until it is finished.

Under these circumstances, the Legislature will not, it is pre-
sumed, expect any definite estimate of what remains to be done.
It has been an object with the commissioners, to accomplish
the work with as much despatch, as its great magnitude and
importance, and their other duties and avocations, and una-
voidable interruptions, would permit.

The commissioners have been inquired of respecting the ex-
penses of the commission up to the present time, and its prob-
able future expenses. They have no memoranda of the expen-
ses that have been paid—the most of which were settled some
three or four years ago —the particulars of which will probably
appear on the books of the treasurer of the Commonwealth.
Besides the amount allowed by the Legislature to Mr. James
C. Alvord, who was on the commission at the time of his de-
cease, the amount expended and heretofore paid on account of
this commission, as nearly as can be recollected, has been some-
where about four or five hundred dollars for books needed by
the commission, and not before in the library of the Legislature,
and which now constitute part of the same; and somewhere
about three or four hundred dollars for stationary, clerk-hire,
and other incidental expenses. The subsisting outstanding
charges for similar incidental expenses, not yet settled for, are
estimated to be from four hundred and fifty to five hundred
dollars. It is estimated that it may be needful to incur similar
incidental expenses in future, to the amount of three or four
hundred dollars. The other future expense will be that of
printing the code, and the compensation which the Legislature
may deem it proper to allow to the commissioners.

Respectfully submitted by the undersigned, in behalf of the
commission, consisting of John Gray Rogers, William Lincoln,
Luther S. Cushing, Samuel B. Walcott and

WILLARD PHILLIPS
February 17, 1843.


