
SENATE ....No. 59.

The minority of the Joint Special Committee, to whom were
referred the petitions of Josiah G. Peabody and others, and
of H. C. Magoon and others, on the subject of the Police
Court in Lowell, submit the accompanying

The minority of your committee believe, that a true regard
to the interests of the public, and those principles upon which
all judicial tribunals ought to he founded, requires a repeal of
the act establishing the police court in Lowell. They have
come to this conclusion independently of any considerations
having reference to the personal qualifications of the police jus-
tice, for nothing in the slightest degree derogatory to him was
proved or offered to be proved before the committee ; nor would
it have been proper to hear evidence in any way tending to im-
peach him either in his conduct or motives before a committee
raised to inquire into the evils of a system, and not into the
character of an officer.

The chief reason urged in favor of granting the prayer of
the petitions was, that it was highly dangerous to permit any
person, acting as judge, to depend, for the amount of his pay,
upon the greater or lesser amount of business originated before
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him. The truth of this position must be felt by all. It is the
true interest of the Commonwealth, of the public, that no crim-
inal prosecutions should ever be commenced without the strong-
est probable cause,—if possible even that no man should ever be
disturbed by the law, except in cases of actual guilt. The in-
dividual directly affected and the public have the same interest
in this matter: the individual, that he should not be exposed
to the disgrace and trouble of a prosecution when guiltless, and
the public, that the rights of all citizens may be protected from
undue interference, that the world may know the law is never
used except in cases of guilt. Why, then, should a system
prevail which makes it the direct interest of the magistrate who
originates prosecutions, to commence as many as possible,
which makes the amount of his emoluments of office depend
upon the number of persons against whom he issues warrants'?
It is urged that the same objection applies to justices of the
peace; but it will readily be seen, that to those magistrates it
could not generally apply, as their business and subsistence do
not depend on their official duties, it being, in a vast majority
of cases, only occasionally that they are called upon, thus mak-
ing it in fact for their interest to issue as few warrants as possi-
ble, that they may be interrupted as little as possible in then-
other avocations. Not so with the police justice in question;
his whole business is that of his office, and his interest is, that
he should be called to act as often as possible. It will be readily
seen, with a corrupt man, how dangerous it would be to permit
him to act under so controlling an interest: and is any one pre-
pared to say that a pure and honest-hearted man, under such
influences, may not, even insensibly, be biassed in the exercise
of his discretion, when he is obliged only to go into the broad
field opened to him by probable cause to justify his acts'?
In the case of prosecuting officers, the evil of permitting them to

depend upon fees for a subsistence was long ago felt and remedied.
Why, then, should the Legislature longer permit this same evil
to remain in full force in the case of the magistrate under con-

sideration, who acts both as judge and, to a certain extent,
as prosecutor, and whose official duty is his only business?

Another objection to the court, as now constituted, has had
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great weight with the committee. The judge, before issuing a
warrant, hears and examines an ex parte statement of the case
on one side, that of the government, and judges, in fact, that a
case is made out before he hears the other party. This is not
fair to the accused. In practice, the police magistrate sits as
final judge in all lesser offences, and it is highly important that
he should be as free and impartial as the lot of humanity will
permit. Is he so, when he comes upon the bench, having heard
one side of the case, and already gone so far as to judge there
is a sufficient case to justify the issuing a precept ? Why should
he not come to the trial of each case, as other judges do, equally
ignorant of both sides, ready to receive all the testimony with-
out prejudice or bias? No man, however pure, can rbc per-
fectly impartial, who has heard all the testimony on one side,
and already so far made up his mind upon it, as to be willing
to issue, upon its strength, a precept to restrain his fellow-citi-
zen of his liberty.

But there is still another reason which would seem to require
the repeal of the act establishing the police court in Lowell.
By examining that act, it will readily be seen that all persons
appointed under it must hold their offices for life. Other police
magistrates, except in Boston, hold only for seven years: and
they having no higher jurisdiction than justices of the peace, it
would seem peculiarly proper that the tenure of their offices
should be the same, and this undoubtedly was the cause of the
general law on the subject in the Revised Statutes. The act
establishing the Lowell Police Court, however, creates, by its
very terms, a judicial office different and distinct from justice
of the peace : under this act the court was organized and under
this act all subsequent appointments must be made. The Re-
vised Statutes alter, to be sure, in some respects, its jurisdiction
and duties; but the judge being a “judicial officer,” distinct
and different from a justice of the peace, by the constitution he •
must hold during good behaviour, and of course no law can
alter such a provision. Then, so long as the constitution re-
mains unaltered, the tenure of the officer in question in his
office cannot be altered or in any way affected; so that not
only the present incumbent, but all others hereafter to be ap-
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pointed to that station, must hold, for all practical purposes, dur-
ing life. It would seem there could be no doubt on this mat-
ter. The Legislature have a right to define, alter and enlarge
the jurisdiction, duties and powers of all courts and judicial
officers, yet they cannot constitutionally, in the slightest degree,
change the tenure of office, even of justices of the peace. Take
an instance : suppose the General Court should pass a law
making the jurisdiction of justices of the court of common
pleas the same, and no greater, than that of justices of the
peace; would it be pretended, because this was done, they
could limit the tenure of their office to seven years 1 Neither
without an alteration of the constitution can the tenure of
office of the “judicial officer,” the justice of the Lowell police
court, be altered. It follows then, as a matter of course, if it
be desirable to make the tenure of office of the Lowell police
court a limited one, the same as that of other officers of the
same grade, the act establishing the court must be repealed.

To obviate the difficulties thus attempted to be briefly point-
ed out, the accompanying bill is reported.

JOSIAH G. ABBOTT,
PHINEAS W. LELAND
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AN ACT
To establish a Justices Court in the City of Lowell.

B E it enacted by the Senate and House ofRepresenta-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. That there is hereby established, within
2 and for the city of Lowell, a justices court, to consist
3 of one person to be appointed and commissioned pur-
-4 suant to the provisions of the constitution, to take cog-
-5 nizance of all crimes, offences and misdemeanors com-
-6 mitted within the city of Lowell, whereof justices of
7 the peace may take cognizance by law ; the said jus-
-8 tice to hold his office for the same time, and by the
9 same tenure as justices of the peace. The said court

10 shall hear and determine all suits, complaints and pro-
-11 secutions cognizable by it, in like manner as is pro-
-12 vided by law for the exercise of the powers and author-
-13 ity which now are, or may hereafter be, vested in jus-

In the Year One Thousand Eight Hundred and Forty-
Three.

commontutalti) of iHassadjttoms.
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14 tices of the peace, except in cases otherwise provided
16 in this act, and do all other acts necessary to and con-
-16 sistent with such powers and authority. And the said
17 court shall have original jurisdiction of all civil suits
18 and actions of which justices of the peace may or shall
19 have cognizance, in concurrence with said justices,

20 and original and exclusive jurisdiction in all suits and
21 actions, where all the parties reside in said city of
22 Lowell. And an appeal shall be allowed from all
23 orders, decrees and judgments in said court in like
24 manner and to the same effect that appeals are now
25 allowed by law from justices of the peace. And the
26 justice of said court shall not be of counsel or attorney
27 to any party in any matter or thing whatsoever, which
28 may be pending in said court.

1 Sect. 2. The justice of said court shall receive for
2 his services the sum of one thousand dollars a year,
3 payable quarterly, which said sum shall be paid by the
4 county of Middlesex.
] Sect. 3. All writs and warrants issued by said
2 court, or by any justice of the peace within said city
3 of Lowell, shall be made returnable, and be returned
4 before said court.
1 Sect. 4. A court shall be holden by the said jus-

-2 tice of said court on Tuesday of each and every week
3 for the trial of civil suits and actions, and every day
4 except Sundays, if necessary, to take cognizance of
5 crimes, offences and misdemeanors. And the justice
6 of said court shall, from time to time, establish all
7 necessary rules for the orderly and uniform conducting
8 of the business of said court.
1 Sect. 5. There shall be appointed by tiie Gov-

-2 ernor. by and with the advice and consent of the Coun-
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3 cil, two special justices of said court; and whenever it
4 shall happen that the justice of said court shall be ab-
-5 sent, or a party, or interested in any suit or prosecu-
-6 tion cognizable in said court, or be kin to either party
7 therein, or shall, from any cause, be unable to attend
8 said court, the fact shall be stated on the record, and
9 the court may and shall be holden and its jurisdiction

10 exercised by one or both of said special justices.
1 Sect. 6. There shall be a seal to said court, to be
2 determined upon by the justice thereof, and all pro-
-3 cesses of all kinds and descriptions issuing from said
4 court shall be under the seal thereof.
1 Sect. 7. There shall be a clerk of said court, who
2 shall be appointed by the Governor, by and with the
3 advice and consent of the Council, who shall hold his
4 office for seven years ; and all papers issuing from said
5 court shall be signed by the said clerk, who shall keep
6 a full and fair record of all proceedings in said court,
7 and receive all complaints made to said court, and is-
-8 sue all processes thereon ; and said clerk shall not ap-
-9 pear or act as attorney or counsel in said court.
1 Sect. 8. Said clerk shall receive as compensation

2 for his services the sum of five hundred dollars a year,
3 payable by the county of Middlesex quarterly.
1 Sect. 9. All fees and costs of every kind and de-

-2 scription, received by said justice of said court and by
3 the clerk thereof, by virtue of their offices, shall be
4 paid over by the said officers quarterly to the treasurer
6 of the county of Middlesex, to the use of said county.
6 And the said county treasurer shall be and he hereby
7 is authorized to demand an account of such fees and
8 costs so received by said officers, at the end of each
9 quarter of a year, from said officers.
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1 Sect. 10. All suits, actions, complaints and pro-
-2 ceedings of every kind, pending or before the police
3 court for the city of Lowell, when this act shall take
4 effect, shall have day and be heard and determined in
3 the said justices court, in the same manner and to the
6 same effect as if they had originated before said jus-
-7 tices court.
1 Sect. 11. The justice of said justices court shall
2 in no case be permitted to receive any complaint or
3 hear any statement made to him in his official capacity,
4 concerning any cause to be brought before him, be-
-5 fore the same comes on for trial or examination.
1 Sect. 12. In case of the absence or death of said
2 clerk of said court, the said justice of said court shall
3 appoint a clerk pro tempore, who shall officiate as such
4 until the standing clerk shall resume the performance
5 of his duties, or until another shall be appointed by the
6 Governor.
1 Sect. 13. An act entitled “an act to establish a
2 police court in the town of Lowell,” passed March 2d,
3 in the year one thousand eight hundred and thirty-
-4 three, and all laws inconsistent with this act, are
5 hereby repealed.


