
SENATE.,...No. 16.

In Senate, January 20, 1844.
The Committee on the Judiciary, to whom was referred so

much of the address of His Excellency the Governor, as
relates to the Salaries of the Judges of the Supreme Judicial
Court, submit the following

REPORT:
The scope of the commission with which the committee is

charged, was obviously intended to bring within its considera-
tion, not only the subject of the present salaries of the Justices
of the Supreme Judicial Court, hut also the opinion expressed
by the Chief Magistrate, of the character of that act of legisla-
tion, by which the previously established salaries of these pub-
lic officers had been reduced. The intrinsic importance of the
matter of inquiry, and the authority by which its consideration
is enforced, have not failed to secure from the committee that
deliberate and faithful attention to which they are so eminently
entitled. The Governor of the Commonwealth, upon his high
official responsibility, and with the weight of distinguished
reputation as a professional lawyer and experienced jurist, has
declared his conviction of the unconstitutionality of this act of
reduction of the salaries of the judges, by the Legislature. If
this indeed be so; if there has been an infraction of constitu-
tional provisions, and violence has been done to the rights and
immunities of public officers, it devolves upon this Legislature,
as an imperative duty, to repair the error at the earliest possi-
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ble opportunity, and in the most unequivocal and decisive
manner. It would hardly seem enough to satisfy a violated
constitution, that the wrongful measure should, barely, and in
silence, be repealed. The character of the wrong should be
made fully manifest, and plainly declared, that an admonition
to greater caution may be given to future legislators, and a
more active vigilance and regard for self-protection be excited
among the people. The constitution itself is the law of the
people’s will. It is, at the same time, the palladium of their
liberties and their rights. The administration of the govern-
ment rests upon its deep laid and broad foundations, and when
these shall be subverted, the Republic must cease to exist and
the people will, no longer, be free.

The committee concur in the opinion expressed by the Gov-
ernor, that, that part of an act passed at the last session of the
Legislature, entitled, “ an Act establishing the Salaries of cer-
tain officers,” which reduces the salaries of the Judges of the
Supreme Judicial Court, is unconstitutional. In adopting this
opinion, it might be a sufficient fulfilment by the committee,
of their duty to the Senate, to refer only to the cogent, and, as
it seems to them, unanswerable argument of the Governor, in
its support. The subject, however, has been made one of so
universal excitement with the people of the Commonwealth,
and the principle which it involves, when applied to the power
of legislation and the administration of the law, is of such
vital importance to the preservation of the government, that
the committee may be expected to express, in their own man-
ner, their reasoning and the conclusions to which they have
arrived, although at the hazard, it may be, of weakening the
argument by its repetition, or in further attempts at illustration.

In treating of the judicial department of the government,
the constitution aims, first and mainly, to secure its independ-
ence. This is manifest from every word of language it em-
ploys, and every provision made respecting it. It sets out, in
the very preamble, with the impressive declaration, that “it is
the duty of the people, in forming a constitution of govern-
ment, to provide for an equitable mode of making laws, as
well as for an impartial interpretation and faithful execution of
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them, that every man may, at all times, find his security in
them.” And in the 29th article of the “Declaration of the
Rights of the inhabitants of the Commonwealth,” it expressly
recognizes the “ impartial interpretation of the laws and admin-
istration of justice, to be essential to the rights of every indi-
vidual, his life, liberty, property and character,” and pronounces
it “ the right of every citizen to be tried by judges as free,
impartial, and independent as the lot of humanity will admit.”
It connects with these fundamental principles, and as a result
inseparable from them, the declaration, that “ it is not only
the best policy, but for the security of the rights of the people
and of every citizen, that the Judges of the Supreme Court
should hold their offices as long as they behave themselves well,
and that they should have honorable salaries, ascertained and
established by standing laws.” What but the integrity, free-
dom from bias by any personal and selfish considerations, and
perfect independence of the judiciary on other departments of
the government, was intended by all this? It is declared, that
the rights of every individual, his life, liberty, property, and
character depend upon an impartial interpretation of the laws
and administration of justice; that these ends are to be attained
only, through judges, as free, impartial, and independent as the
lot of humanity will admit—and this freedom, impartiality,
and independence, were to be secured by the tenure of the
office of the judge during good behavior, and the permanence
of an honorable salary. Such, at least, were the sentiments
of the great and good men who devised our happy system of
government. It was not from regard to the interest of the
magistrate

, but to the rights of the people, that they “ might
have security in their Jives, liberty, property and character,”
these provisions for the tenure of office and the compensation
of the judges were contemplated.

It remains now to be seen, whether and how, these principles,
contained in the bill ofrights, were carried out in the “ Frame
of Government.” And here it will be found, that those who
set about the work of organizing a Commonwealth, and pre-
scribing rules for its successful administration, did not leave
their task half accomplished. The principles set forth in the
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“ Declaration ofRights,” was made operative by the “Frame of
Government.” It was therein provided, that “all judicial offi-
cers ” (with certain exceptions not applicable to Judges of the
Supreme Court,) “ duly appointed, commissioned and sworn,
shall hold their offices during good behavior;”—and it was also
directed, that “ permanent and honorable salaries shall be es-
tablished by law for the Justices of the Supreme Judicial Court.”
The intention and the act of the founders of the government
were coincident and commensurate with each other. They
declared the importance and necessity to an impartial adminis-
tration of the laws, that the judges should be rendered impar-
tial and independent as the lot of humanity would admit, and
they provided for this, by the best means which human wisdom
could devise, in the tenure of the office, and the certainty of the
compensation. Both the “Declaration of Rights” and the
“ Frame of Government” show a clearness of design, and con-
sistency of endeavor, to the accomplishment of one end; and
that end

,
the independence of the judges : —an independence of

all occasion for recourse to other means of support than the sal-
ary, by its being in amount honorable ; and an independence of
the Legislature, in the power of reducing or withholding it,
after it was once established, by its being made permanent.
The Declaration of Rights must be regarded as presenting the
inducement to the rule, while the Frame of Government
expresses the rule itself. These different parts of the Constitu-
tion, for all purposes of sound construction, are to be taken to-
gether. They were framed by the same men, and to effect the
same thing, and from the parts in connexion, both the power
and duty of the Legislature, in their extent and their limit, are
readily to be understood. They enjoined, as a first obligation
under the Constitution, that the Legislature should ascertain
and establish by law, for the judges, honorable salaries, and
this being done, they declare that these salaries shall he perma-
nent. When, therefore, the Legislature had established the
salaries, the office of this department was executed,—in techni-
cal legal phrase, it became functus officio. The peoplerin their
own sovereignty in convention, had been the great lawgiver.
They made the enactment, in the charter of government, that
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the salaries should be honorable and permanent, and they dele-
gated to the Legislature the authority only, to ascertain and
establish the amount. The terms used in the Constitution are
the most precise and significant which the English language
affords. The word “ permanent” intends, if it mean anything,
abiding ,

—unchanging. Can that be 'permanent, which may be,
and is, altered: or is that abiding, which may be increased or
diminished with the change of a Legislature, or the revolution
of a season? But for the express authority afterwards given
in the Constitution to enlarge the salaries, “if found insuffi-
cient,” it may well be doubted, if even such alteration could be
made. Indeed, this very provision strengthens the construction
before given to the previous expression of permanence. It
speaks of salaries “ so established,” and permits their enlarge-
ment, with the occasion. The words “so established” can have
no other reference than to permanent salaries, established by
standing laws, spoken of in the Bill of Rights, and provided
for in the Constitution; and were it not that the framers of this
instrument understood, that their previous language would re-
strain all change, wherefore the occasion, or the propriety, of
expressly conferring upon the Legislature the right to alter, by
enlargement. It is no answer to this reasoning to urge, that
the power to enlarge the salary, from time to time, as effectu-
ally destroys its permanency as the power to reduce it. It is
enough, that the Constitution permits the former, while if the
effect of either impairs permanency, it expressly denies the right
of the Legislature to do the latter. The two provisions in the
Constitution, taken in theirnecessary relation to each other, are
equivalent to the declaration, in other terms, that the perma-
nence of the salary, ascertained and established by standinglaws, shall never bo disturbed in any other manner than by its
enlargement. If such had been the letter of the instrument,
there could have been no pretext for the right of reduction, and
it is difficult now to conceive by what rule of construction this
right can better be deduced from the form of expression used inthe Constitution. An eminent statesman and jurist of our ownState, preeminently distinguished as an expounder of constitu-tional principles, and whose opinions on such subjects are enti-
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tied to a weight little short of judicial authority, (Mr. Webster,)
in discussing the law of the last session, reducing the judges
salaries, has said, “a permanent salary must mean a salary
not liable to continual alterations. If the words of the Consti-
tution do not mean this, they mean nothing, and might as well
have been altogether omitted.” “ A statiding salary (in his
emphatic language,) which may yet be diminished at pleasure;
—an established salary, which is still liable to be reduced, as
often and as far as others see fit to reduce it;—a permanent
salary, which may be changed nevertheless, every day, is noth-
ing else than a plain and palpable inconsistency. One may
just as well say, that a tenancy at will is a freehold estate.”

That the spirit of the Constitution is as much violated as the
letter, by the act of the Legislature in reducing the salaries,
seems equally clear. If the salary may be reduced once, it
may, by the same authority, if not with equal propriety, be
reduced a second, and a third time, and indeed, whenever, and
as often, and as low, as the General Court shall judge proper.
There is no restraint, in this particular, upon the power of the
Legislature, aside from the prohibition to do it

,
at all. That this

would effectually destroy that independence of the judges,
which we have seen it was the great and leading aim and en-
deavor of those who formed the Constitution to secure, cannot
gravely be questioned. A judge who feels that his very means
of support may be stinted and limited within the sum which
induced to the acceptance of the office, will not be insensible
to the power which may abridge his comforts, and deprive him
of the ability of discharging his duty to his family. To sup-
pose that men, however pure and upright their intentions, will
be superior to the considerations of interest, in the very matter
of compensation for labor and service, is to expect more than
experience will justify, or reason require. The judge will
either propitiate the power which threatens, or retire before the
hand which strikes. There will be no security for him in
office, at any point. There are those now, who believe, and
doubtless honestly too, that the salaries, as fixed by the law of
the last session, are still too high, and who would not hesitate,
if the Constitution opposes no obstacle, to reduce them yet
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lower. The learning, the labor, the responsibility required for
the Bench, the utter exhaustion of health and strength in its
arduous duties, are hut. illy understood, and little appreciated ;

and to the minds of many, payment for time alone, is a full
measure of compensation for all the considerations of service.
With such men for Legislators, exercising their discretion over
the living of the judges, what must soon become the character
of the jurisprudence of the State. It would he strange indeed,
if the “ rights of every individual ” should continue to be pre-
served, and “life, liberty, property, and character” remain as
secure, “in an impartial interpretation of the laws and admin-
istration of justice,” as with judges, made, in the language of
the Bill of Rights, “ as free, impartial, and independent, as the
lot of humanity will admit.” It were well also, if with this
control over the salary of the judge, corrupt and designing
men should not find in its exercise, power also, over the judg-
ment of the court, to restrain or coerce its decisions. The
more dependent and unsettled is the compensation for the ser-
vice, the more humble will be the pretensions and qualifications
of those who fill the office, and thus, through incompetency or
lack of integrity, the blessings of an upright administration of
the laws, which the rule of the Constitution was intended to
produce, will fail to be enjoyed by the people.

There is yet another view of the question of the competency
of the Legislature to the enactment of the last session, not less
conclusive, than the construction we have given to the express
provisions of the Constitution. The act, in its direct bearing
upon the rights of each and every one of the judges uponwhom it now operates, violates the first principles of justice,
and the sacred obligation of contracts. When two of these
judges were appointed to the bench, they had not only what theymight well esteem the sure guarantee of the Constitution for
the tenure of the office, but of both Constitution and law forthe enjoyment of its value in the then established salaries.The statutes of 1806, chap. 3, and of 1809, chap. 13, in their
connection, recognizing and pursuing the injunctions of theConstitution, had already ascertained and established by stand-
ing laws, these salaries, and declared in express terms, that
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they should be paid to the judges, “for every year during their
continuance in office.” Can anything be more clear than this 7
Was there anything wanting to the completeness of the con-
tract 7 Here were competent parties, the government on the
one hand, the judge, a citizen of that government on the other.
The latter was invited to the public service, on the terms and
upon the pledge of the faith of the former, that he should re-
ceive a certain, fixed, ascertained, known and named sum, for
every year during his continuance in office. He accepts the
place, he abandons his profession, he surrenders all other en-
gagements of business, he devotes himself faithfully and ac-
ceptably to the duties of his situation. After years of labor, it
may be, grown prematurely old under the onerous but necessary
exactions of his station, with yet perfect competency to their
discharge, but no facility to embark in new and unaccustomed
pursuits, he finds himself, suddenly and with no opportunity
for resistance or redress, deprived of one sixth part of the stip-
ulated compensation for his service. The next legislative
movement, and a further part may be taken from him. He
loses his confidence in the future. He feels the dependence of
his condition ; and he must live and labor on, in uncertainty
and doubt of what may be the measure of recompense for the
morrow. Is a case of greater injustice to be imagined, than
this ? And yet, the act of the lastLegislature virtually reduces
the present Judges of the Supreme Judicial Court to this hu-
miliating condition.

At the dates of their respective commissions, the salary of
the Chief Justice was established by the acts before cited, at

three thousandfive hundred dollars, and the salaries of the Asso-
ciate Justices at three thousand dollars each, and these statutes
contained a pledge and assurance for the payment to them,
respectively, of these sums “ for every year, during -their con-
tinuance in office.” While they were yet in place, ably and
faithfully discharging their high trust, under these solemn gua-
rantees, for the amount of their compensation, the act of the
last Legislature declares, that instead of the three thousand and
five hundred dollars, which, by standing laws, had been pro-
mised to the Chief Justice in consideration of his services, for
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every year he should continue in office, the government would
pay him this year, and for future years, but three thousand dol-
lars, and to the Associate Justices of the Court but twenty-jive
hundred dollars for the three thousand, which was their stipu-
lated salary, at the dates of their respective appointments. It
would seem difficult to render more apparent the existence of a
contract and its flagrant violation : nor would it be easy, by
any form of illustration, to make more palpable the wrong
done, both to the office and the judge. If, indeed, the govern-
ment can, in any case, become a party to an engagement, it
was made so here, by the proffer of the terms of office, and
their acceptance. Is it not so, in other matters;—in the busi-
ness concerns of ordinary life ? If proposals are offered, by one
person, for supplies or for labor, for merchandize or for service,
does not the acceptance of those proposals, by another person,
constitute parties and make a contract 1? Is it not thus, within
the consideration of the government itself? Under what higher
evidence of responsibility will it claim to hold those, who agree
to do the printing for the State ; or to furnish supplies for its
various departments; or to satisfy any of its other numerous
wants and requirements ? The common sense of the people of
the Commonwealth will yet pronounce, if it has not already
done so with sufficient distinctness, that the faith of the State,
pledged by her laws, creates obligations no less sacred, than an
impress of wax upon the written parchment.

It is worthy of remark, that the constitution of the United
States contains a like provision with that of Massachusetts, in
reference to the compensation of the Federal Judges, and de-
clares, that this compensation “shall not be diminished during
their continuance in office;”—an assurance of permanency
which, from the formation of the government, has been held
inviolable.

The construction which the committee have thus given to
the constitution and the laws, regarding them in the terms inwhich they are expressed, might well conclude the task assigned
them. There are, however, other and extraneous considera-
tions, which so fully sustain and fortify the conclusions to which
they have come, that they trust to be excused in so far exteud-

-2
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ing this report, as briefly to present them to the notice of the
Senate. The constitution was adopted in 1780. The princi-
ples and opinions of its framers are to he seen, rather in the
results of their labors than in any existing record of their delib-
erations. The published journal of their proceedings is little
more than a statement of theirsittings and theiradjournings, and
contains but a meagre note of their propositions and discussions.
There is enough, however, to show, that, in relation to the in-
dependence of the judiciary, there was great unity of purpose.
It was determined, upon the question, “ whether it was the
sense of this convention that the Judges of the Supreme Judicial
Court of this Commonwealth ought to be appointed to hold
their offices during good behavior,” in the affirmative, by a vote
of ttvo to one: and even, as respected the “Judges of the inferior
Court of Common Pleas,” the only question which appears to
have been made as to the tenure of office, was, between good
behavior , and a motion, that they “ be appointed to hold their
commissions for forty years, removable for misbehavior

,
the for-

mer of which prevailed by a majority of almost three votes to one.
The subsequent provisions made in the constitution, in relation
to the salaries, in connexion with these votes, show too clearly
for misconception, the intentions of the founders of the govern-
ment in regard to the independence of the judges. For forty
years, there were no attempts to interfere with the injunctions
of the constitution. Judges were appointed and held their
offices during good behavior. Honorable salaries were ascer-
tained and established by standing laws, for the Justices of the
Supreme Judicial Court, and as these salaries were found insuf-
ficient, they were from time to time enlarged, as the General
Court judged proper. It might have been, now and then,
though rarely, that it would seem to some, these salaries were
too high, and a wish may have been entertained to reduce
them; but the constitution was consulted, and it was seen,
there, that the power to do this was denied to the Legislature.
And after this long period of time, and with the experience
whichforty years had given, the convention of 1820 assembled,
and opportunity was afforded to change or to modify all exist-
ing arrangements, in a revision of the constitution.
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In this Assembly of the intelligent and the wise, the discern-
ing, the prudent, and the patriotic, brought together from all
parts of the State, and representing more fully than has ever been
done on any other occasion, the interests, and sentiments, and
feelings of the whole People, their immediate constituents, the
judicial office did not pass without consideration. Both the ten-
ure of the commission, and the permanence of the salary,
were made subjects of careful attention, and the result is
worth volumes of argument to the propriety and excellence of
former constitutional provisions. It will be learnt, by a recur-
rence to the proceedings and debates of this dignified Body,
that the independence of the Judges was deemed of 100 direct
concern to the people themselves, to be, by them, confided to
the protection and defence of an ever-changing Legislature. A
resolution to invest the General Court with power over the sal-
aries of the Judges, to reduce as well as to enlarge their
amount, made by a venerable gentleman from the country, who
had been a member of the Convention of 1780 which formed
the constitution,* was disagreed to in committee, without a di-
vision, and afterwards withdrawn by the mover in convention.
It is worthy, at this time, of the most profound regard, that, in
the discussion of the proposition, not a thought was suggested
of conferring a power on the Legislature to reduce the salaries
of the Judges after their appointment, the mover of the resolu-
tion himself declaring, that “he thought it was always under-
stood, that the Legislature should not have the power to reduce
the salary while the person who held the office, was in.” Of
the consequences of such a grant of power, one of the most
learned jurists of this or any other country, a member also of
that convention, spoke in the following earnest and eloquent
terms. “ The necessary result (said Judge Story) of the adop-
tion of the resolution would be a complete and entire prostra-
tion of the whole judiciary. Everything in the constitution
for securing the independence of the judiciary was completely
annihilated. Any Legislature, without the power of removal,
may, by passing a law to reduce (he salaries, remove the whole

* Col. Nathan Fisher, of Westborough.
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bench of judges. If applied to the present judges, it was a
violation of the contract with every judge now in office with-
in the State ;—it was a violation of the constitution of the Uni-
ted States, by undertaking to violate one of the most solemn
contracts ever entered into. Whatman hereafter, (he inquires)
of any eminence in his profession, would accept an appoint-
ment to the office, if it depended on the breath of the Legisla-
ture to say, whether the salary, whatever it might be, should be
reduced to nothing 1?”

But we have seen, that the power which the people, in Con-
vention, for such cogent reasons, in 1820, refused to the Legis-
lature, was seized upon by their Representatives, in 1843! Nei-
ther, under the constitution, as originally adopted, nor after its
revision, through the long period of more than sixty years , had
this violence to its provisions ever before been attempted. In
the judgment of the major part of the committee, there remains
to the subject but this alternative conclusion; either the fram-
ers of the constitution must have misapplied language to the
expression of their intentions, or that part of the act of the
Legislature of the 7th of March, 1843, chap. 9, which redu-
ces the salaries of the Judges of the Supreme Judicial Court, is
unconstitutional. Believing the latter, the committee herewith
report a bill for its repeal.

LEVI LINCOLN,

Chairman.
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AN ACT
Restoring the Salaries of the Justices of the Supreme

Judicial Court.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
of the same, as follows:

1 Section 1. So much of the first section of an
2 Act, approved by the Governor, on the seventh day
3 of March, in the year one thousand eight hundred
4 and forty-three, entitled, “an Act establishing the
6 Salaries of certain Public Officers,” as provides, that
6 the Chief Justice of the Supreme Judicial Court shall
7 receive three thousand dollars, and the associate Jus-
-8 tices of the Supreme Judicial Court, each the sum of
9 tv7 enty-five hundred dollars, be, and hereby is, re-

-10 pealed : and so much of the eighty-first chapter of
11 the Revised Statutes, as is contained in the sixty-first
12 section thereof, and was repealed by the third section
13 of the aforesaid Act of the seventh of March, in the
14 year one thousand eight hundred and forty-three, is
15 hereby revived.

CommontotaltJj of jHassartjustttB.

In the year One Thousand Eight Hundred and Forty-four.
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1 Sec. 2. The Chief Justice of the Supreme Judicial
2 Court, and the Associate Justices of said Court, shall
3 receive such sum for their salaries, respectively, from
4 the first day of April last, as with the sums received
6 by them since that time, will give them, respectively,
6 the same amount which they would severally have
7 received, if the Act, entitled “an Act establishing
8 the Salaries of certain Public Officers,” approved by
9 the Governor, March 7, 1843, had not been passed.
1 Sec. 3. This Act shall take effect from and after
2 its passage.






