SENATE....IVO. 68.
Reported by a Select Committee, consisting of Messrs. Park, Hathaway, and
Kittredge.

CommontotalUj of iSaosadjiumto.

In Senate, March 2d, 1844.
The Special Committee, to whom was referred the order of the
sixth of February, directing them to inquire of the District Attornies, and of Judges and Registers of Probate, and
ascertain how much time they have spent in the service of
the Commonwealth, and to report whether the salaries now
allowed to said officers, are a sufficient compensation for
their labors and expenditures;” and to whom also was referred
the Petition of Samuel D. Parker, the attorney of
the Commonwealth, in and for the county of Suffolk, for an
increase of salary;” and also the Memorial of the District
Attorney of the southern district, in relation to the duties of
his office,” have attended to the several matters thus committed to them, and ask leave respectfully to
“

“

REPORT.
They have endeavored to compile and collect together such
a mass of facts as the order of the sixth seemed to contemplate. In pursuance of that object, they immediately addressed
a letter to each of the Judges of Probate and Registers of Probate in the State, and have received answers from all of them,
I
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except the Register of Probate in Bristol County. All these
answers, it was hoped, would he so similar in their details, that
it would be an easy matter to give a tabular abstract of their
contents, and to effect this object, a series of questions was
propounded. The answers, however, of these gentlemen, conveyed so much important information, over and above that
which could be gathered from meagre answers to the questions,
that the Committee, while they have attempted a partial and
incomplete abstract, have yet preferred to give all the letters
which are appended as a part of this report.
They do this the more readily, first, because from some facts,
it appears, that in some of the reductions of the salaries of
officers, by the last Legislature, no pains were taken to learn
the facts and details which are now spread before the public;
second because the Committee believe that we live in a community, which is ready and willing to pay to talent and assiduity in its public officers, a fair compensation, wishing only
to be assured of the facts.
In reference to the District Attornies, your Committee would
observe, that as the memorials of Messrs. Parker and Clifford
appeared to contain substantially the facts , which it was the
object of the order of the 6th to obtain; they did not address
them, but endeavored to obtain from Messrs. Huntington,
Wells, and Wilkinson, similar statements. The answers of
these gentlemen to their notes are appended, and in company
with the memorial and petition also constitute a part of this
report. The illness of Mr. Huntington, as will be seen by the
letter of the Sheriff of Essex, is such as precludes the possibility of any information being gained in that channel.
It will be seen by the statements of two of these gentlemen,
that the recent reductions of their salaries were made, without
any inquiry being made of them, as to their duties, labors,
expenses, or travel. The facts, upon these matters arc now
laid before the Legislature, coming, as your Committee think,
from the most proper and authentic sources, and your Committee believe, that if they are fairly and carefully perused, they
will of themselves not only justify but demand an increase of
salary, without the necessity of a long report and argument.
,
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The Committee avail themselves of this opportunity, and
hope it will not be considered an improper time, to express
their gratitude to the various public officers with whom they
have corresponded, for the prompt manner in which their communications were answered, and the readiness with which
information was given to the public.
With respect to the Judges of Probate, the Committee found
that, in the estimation of some of their number, the questions
(categorical as some gentlemen have supposed them to be)
were not sufficiently minute, as they have not tended to disclose how much extra compensation these officers received
from the operations of the insolvent law, business which only
falls into their hands by virtue of their offices. These considerations, coupled with the late stage of the session, which
rendered it impossible to make further available inquiries at
the present time, have induced your Committee simply to publish the information gained from these gentlemen, but not to
recommend any action thereupon at the present session.
In reference to the other officers, whose compensations have
fallen within the scrutiny of your Committee, they ask leave
most respectfully to report a Bill.
JOHN C. PARK,
ALFRED KITTREDGE.

4

SALARIES,

&,c. OF CERTAIN OFFICERS.

[Mar.

(Sommontotaltij of SHassadjusctts.

In the Year One Thousand Eight Hundred and Forty-four.

AN ACT
Establishing the Salaries and Duties of certain Public
Officers.

B E it enacted by the Senate and House of Representatives, in General Court assembled, and by the authority of
the same,
1

2
3
4
5
6
7
8
9

10
11
12
13
14

as

follows:

Sect. 1. The several public officers herein named
shall receive, for their services, an annual salary,
as specified herein
that is to say
The Attorney of the Commonwealth for Suffolk
County, the sum of eighteen hundred dollars.
The District Attorniesof the Commonwealth, each
the sum of one thousand dollars.
The Register of Probate for the county of Suffolk,
the sum of two thousand dollars.
The Registers of Probate for the several counties of
Essex, Middlesex and Worcester, the sum of fifteen
hundred dollars each.
The Register of Probate for the county of Plymouth,
the sum of seven hundred and fifty dollars.
;

:
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15 The Registers of Probate for the counties of Nor-16 folk and Bristol, the sum of seven hundred dollars
17 each.
18 The Register of Probate for the county of Berk-19 shire, the sum of six hundred dollars.
20
The Register of Probate for the county of Barn-21 stable, the sum of five hundred dollars.
22 The Registers of Probate for the counties of
23 Hampshire, Hampden and Franklin, the sum of four
24 hundred and sixty dollars each.
25 The Register of Probate for the county of Nan-26 tucket, the sum of three hundred dollars.
27 The Register of Probate for the county of Duke’s,
28 the sum of one hundred and fifty dollars.
1 Sect. 2. The said salaries shall be paid in quar-2 terly payments out of the treasury of the Common-3 wealth, on the first days of January, April, July and
4 October, in every year, and in the same proportion
6 for any part of a quarter, when necessary.
Sect. 3. This act shall take effect from and after
1
2 the first day of April next.
1 Sect. 4. The Commonwealth’s attorney for the
2 county of Suffolk shall be the legal adviser of the
3 Treasurer and Secretary of the Commonwealth, and
4 shall, at all times, when required by either of said
5 officers in writing, give a written opinion upon any
6 question of law arising in their several departments.
1 Sect. 5. All laws inconsistent with the provi-2 sions of this act, are hereby repealed.
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COMMONWEALTH OF MASSACHUSETTS.

To the Honorable the Senate and House

of Representatives, in General

Court assembled:

The Petition of Samuel D. Parker, the Attorney of the Commonwealth, in and for the County of Suffolk, respectfully represents, that
the salary of his office, as now prescribed by law, is an inadequate compensation for the labors and duties required and performed, and he is
constrained to appeal to the justice of the Legislature, that it may be
enlarged. It will appear by an inspection of his annual report of business done by him for the Commonwealth during the past year, made to
the Secretary of State, by the Act of 1843, chapter 99, but not yet
abstracted into tabular form by that officer, that there are seven hundred and fifty entries on it, by which it may be seen, that the compensation paid by the Commonwealth for the services of its attorney during
the last year, was at about the rate of two dollars for a case; while for
the same quantity of professional labor and services, it may be averred,
that his professional brethren receive from their clients more than fourfold that amount of fees, and in some cases more than a hundred fold.
The petitioner regrets the necessity of bringing this subject again before the Legislature, but all the reasonings for increased salary, which
will be found in the Report of the Committee on Claims (Legislative
Documents for the year 1834, Senate, No. 66,) on his former petition,
recur at the present time with additional force.
The criminal business
in Suffolk County has kept equal pace with the increased population of
the city, and the multiplied facilities of the transit of rogues from
other places to Boston and a large increase of official duties have been
imposed by new laws on him. The office of Attorney General has
been abolished —capital trials in his county have been added to his
department, as well as the task of arguing all questions of law in the
Supreme Judicial Court, in which the Commonwealth is a party, formerly the exclusive duty of the Attorney General.
Since the commencement of the present year, he drew sixty-nine indictments, returned into the January term of the Municipal Court, and
;

;
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for the present month of February, there are more than one hundred
and twenty cases for investigation before the Grand Jury now in session, which will result probably in nearly one hundred indictments, if
that number is not exceeded. The labor of the trials is increased by
the increased attendance of very eminent counsel in the defences. The
office is one of great responsibility and labor in preparing and conducting the trials, and looking after the interest of the Commonwealth with
vigilance and economy. No portion of the fines and costs are paid to
him, but uniformly in this county to the sheriff, but the collection of
the forfeited penalties of criminal recognizances is his special duty,
and he has paid within thirteen months to the treasurer of the Commonwealth from this source, the aggregate sum of four thousand eight
hundred and twenty dollars, 60-100. lie thinks all the grand jurors,
and the juries of trial, and the judges who have presided in court, and
all its officers, would give evidence, that he has made great personal
efforts and many sacrifices to diminish costs and expense in the administration of the criminal department of the law, by lessening the days of
attendance both of witnesses and jurors, by voluntarily overtasking
himself. He therefore confidently appeals to the justice of the Legislature for a reasonable and adequate compensation; the salary established last year, without an opportunity of his being heard on the subject, bearing no reasonable proportion to the amount of labor required
and performed.
SAMUEL D. PARKER.

Boston, February Bth, 1844.

To the Honorable Senate and House of Representatives
monwealth of Massachusetts

of

the Com-

:

The undersigned, District Attorney for the southern district, respectfully represents
That he has read with the highest satisfaction, which he does not
doubt is shared by a large majority of the people of this Commonwealth,
the following passage in the Inaugural Address, recently delivered before your honorable bodies, by His Excellency Governor Briggs;
“The pay attached to all offices should be such as to secure competent men to fill them with ability and honor. He who, at their request,
serves the public faithfully, has a right to a just compensation for his
—
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services. When appointed to the post, the officer should be held to a
personal discharge of his trust. If the pay is too large, selfishness,
stimulated by the lust of gain, will adroitly seize upon the place, to the
exclusion of honesty, ability and fidelity. If it is too small, meritorious indigence will be shut out of public employment, and the wealthy
only will fill the places of trust, or the reckless and unprincipled will
gain them with the hope of making up the deficiency of pay by plundering the public.”
Believing that these just and patriotic sentiments indicate as well the
purposes of the government as the wishes of the people, and that the
Legislature can only require the facts of each particular case to belaid
before it, in order to a right application of these principles to every
office of trust and responsibility, the undersigned deems it his duty
briefly and respectfully to state—
That when, by the acts of the last Legislature, the salary attached
to the office he has the honor to hold, was reduced from one thousand
to seven hundred dollars per annum, while, at the same time, the labors
and responsibilities of the office were largely increased by the abolishment of the office of attorney general, no information, so far as he is
aware, was sought for or communicated to the Legislature in relation
to the nature or extent of the duties of the office.
If it is the purpose of the Legislature, in conformity with what the
undersigned supposes to be the expectation of the people in the southern district, to consider at the present session the propriety and justice
of restoring the salary attached to the office, he is prepared to furnish
to.any committee of the Legislature such detailed information upon
the subject as may be required.
His present purpose will be accomplished by the simple statement,
that during the past year his official duty has required his attendance
within the five counties constituting the district, at thirteen terms of
the Court of Common Pleas, and four terms of the Supreme Judicial
Court. He has also, in consequence of the illness of the district attorney for the middle district, attended, at his request, one term of the
Court of Common Pleas in the county of Norfolk. Of these eighteen
terms of court, fifteen have required his absence from home, at an expense which very materially diminishes the amount of his compensation
for the labors required of him.
Among the cases which, in the course of the year, he has been required to conduct for the Commonwealth, there have been five examinations of charges for capital offences; in three of which, no bills
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were returned by the grand jury one of which resulted in an indictment for and conviction of manslaughter, and one in a capital conviction.
The number of cases which he has had upon his dockets at the several terms during the year, in which the Commonwealth was a parly,
amounted, in the whole, to jive hundred and twenty-three.
The number of acquittals by the verdicts of juries,
four.
The number of cases submitted to juries in which they have failed
to agree upon a verdict, two.
The actual expenses incurred by him in his attendance upon the
courts, have amounted to two hundred and thirty-six and 54-100 dollars,—leaving, as the exact amount of his compensation for all his services the sum of Jour hundred and sixty three 46-100 dollars, or eightyeight cents and six mills for each case in which it has been his official
duly, at the several terms of couit above stated, to represent the Commonwealth of Massachusetts as district attorney for the southern
district.
The undersigned respectfully submits to the honorable Legislature
whether this is such a compensation as llis Excellency the Governor,
in the passage of his Address which he has had the honor to quote, or
such as the people of this Commonwealth would desire to have paid a
public officer.
;

All which is respectfully submitted,
J,

11. CLIFFORD,

Dist. Att’y

for

the Southern District.

New Bedford, January 20, 1843.

Salem, Feb. 15, 1844.

Hon. John C. Park

:

Sir, —Mr. Huntington wishes me to say to you, that his health is
such that he is entirely unable to make the investigations necessary to
furnish the information you request.
Very respectfully,
Your obedient servant,
JOSEPH E. SPRAGUE.

2
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Dedham, Feb. 15, 1844.
Hon. John C. Park ;
Dear Sir, —In compliance with your communication, received this
morning, I submit the following statement of the amount and character of the criminal business occurring in the counties of Worcester
and Norfolk, since the 24th of April last, the date of my appointment
to the office of district attorney. There were at that time pending, in
both counties, about one hundred cases. Since that time I have, in
the discharge of my official duties, attended six terras of the Court of
Common Pleas, and one of the Supreme Judicial Court. This has
taken me from home about eight weeks, at an expense of about one
hundred dollars. The number of new indictments found since my
appointment is one hundred and forty-seven, viz ; Burglary and shopbreaking, 7; larceny, 21 assault and battery, 7 nuisance, 13; cheating by false pretences, 5 counterfeiting, 2 assault with attempt to
commit a rape, 2 do. with attempt to rob, 2; malicious mischief, 2;
adultery, 2 forgery, 3 arson, 2; perjury, 1; employing children in
factory without schooling, 1 ; causing death of passenger in rail-road
car by carelessness, 1 violation of license law, 76. There have been
seventy-four appealed cases from justices courts, and two writs of error
brought in the Supreme Judicial Court. There have been about
twenty cases examined before the grand jury where no bills were found.
The foregoing statement is as particular as I am able to make from
memoranda at hand.
Yours, respectfully,
EZRA WILKINSON.
;

;

;

;

;

;

;

;

Boston, Feb’y 16, 1844.
To the Hon. John C. Park, Chairman

of a

Committee

of

the Sen-

ate,

Sir, —I have received your communication requesting information
my duties as District Attorney. As you desire
a prompt answer, I have concluded to reply immediately—although I
have not with me the means of giving as definite information as might
be desired.
The Western District comprises four counties, each of which has
three terms of the Court of Common Pleas annually. It is but seldom
as to the extent, &o. of
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that the session of a court is less than a week in duration, and, frequently, by holding over and by adjournments the sessions are extended
to several weeks. As the civil and criminal business is mingled together, I cannot specify precisely the amount of time which I devote
to the latter. I think, however, that lam not occupied less than twelve
weeks, annually, in attending to the criminal business in the Court of
Common Pleas in the Western District. In addition to this, I have the
charge of all capital trials in the Supreme Court, and of the questions
of law in criminal cases, which are argued before that court. Besides
this, there are frequent demands upon my time in vacation. The correspondence which I am called upon to maintain with persons residing
in variohs parts of the district, is quite extensive.
During the last year I attended one capital trial in Springfield, which
kept me from home about a week—and I was occupied more than a
month in assisting Mr. Huntington in the trial of William Wyman.
In regard to this last, however, I would observe, that for a fortnight or
more of the time, I should have been engaged in attending to official
duty, if I had remained in my own district.
I reside in Greenfield. I have to travel twenty miles to attend the
courts at Northampton, forty miles to go to Springfield, and something
more than fifty miles by the most direct rout to reach Lenox. There
is no rail-road communication except in passing from Springfield to
Pittsfield. As the public means of communication between Greenfield
and Lenox are very inconvenient, and the season when the courts are
held often renders it hazardous to travel with a private conveyance, I
frequently go and return by the way of Springfield—which makes the
distance travelled about one hundred miles. As the Berkshire courts
follow those of Hampden, I frequently go direct from Springfield to
Lenox.
The number of cases which have come under my charge, will appear
in part from the report made by me this year to the Secretary of the
Commonwealth. This report does not, however, show the whole extent of my labors. I have given to the term “prosecutions” a more
restricted meaning than has been attached to it by some of the prosecuting officers. I have reported no cases except where indictments
were found, or appeals from justices of the peace were entered in
court. lam not able to state the number of cases examined by the
grand jury where no bills were found without a recurrence to my
dockets which are in Greenfield. I was in this city when your letter
was received, and do not expect to be in Greenfield for some weeks.
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I suppose you wish to know how my labors compare with those of the
other prosecuting officers. I think they are about equal, will) the exception of those of Mr. Parker, who performs much more labor than
the others. The number of cases under my charge is less than the
average—but so far as I can learn, they are much more uniformly and
severely contested. Most of the persons accused have friends who are
anxious to have them defended, and the first talents of the bar are
generally enlisted in the defence of criminal prosecutions.
The arrangement of the courts subjects me to a great inconvenience.
The civil and criminal business is disposed of at the same term of the
court. While the grand jury are in session the trial of civil cases is
going on. Before my appointment, I was in the habit of attending the
courts constantly in the counties of Hampshire and Hampden, and
frequently in the county of Berkshire. The call for my attendance
upon the grand jury, occasions a very frequent interference with my
engagements in civil cases, and a consequent pecuniary loss to myself.
I could afford to do the duties of the office for a less compensation, if
the business of the court admitted of the establishment of separate
criminal terms. The practice to which Mr. Parker alludes, of making
extra exertions in order to dispatch the business before the grand-jury,
is, I believe, common to all the prosecuting officers. I endeavor, if
possible, to have the grand jury dismissed on the morning of the
second day, and I generally succeed. To accomplish this, it is often
necessary to continue the sessions of the grand jury until late in the
I
evening, and the night is mostly spent in drawing indictments.
to
that
to
know of no combination of bodily and mental labor equal
which the prosecuting officers subject themselves on such occasions.
adeIf it is expected that I should give an opinion respecting the
re
salary
the
quacy of the present compensation, I would state, that
for
an
individual
ceived is altogether short of what I should charge
person
the performance of the same services—and I think that any
it dis
competent to discharge the duties of the office, would consider
of
such
amount
reputable to contract with a private person to do this
are
any
there
labor for the sum paid by the Commonwealth. Whether
present
at
its
other reasons which make it proper to keep the salary
amount, is a matter for the Legislature to determine.
I believe the foregoing statement, comprises, substantially, all the
to
information asked for in your communication, which I am able now
give. With much respect, I subscribe myself,
Yours, &,c.

DANIEL WELLS.
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Probate Office, Boston, Feb. 15, 1844.
llon. John C. Park
Sir, —The undersigned, Register of Probate for the county of Suffolk, in answer to a call from a Committee of the Senate, respectfully
submits the following statement, embracing the year 1843 :
:

Courts,
Administrations,
Do., with will annexed,
Wills,
Do. copies filed,
Guardianships,
Guardians petitions for sale of real estate,
Administrators
do.

47

.....

.

.

.

.

186
15
09

10
78
.
25
.40
248
368

.....

......

.

Inventories,
Accounts,

.

.

......

......

Amount of property in
posed about

course

of administration, sup-

.....

$5,000,000

The above statement has been very hastily prepared, and exhibits
but a partial and very imperfect view of the subject. There is a laroe
amount of business which cannot be classed with either of the above
items, and an amount of labor performed sufficient to employ the time
of three persons.
The undersigned would further represent, that two years have elapsed
since he first entered upon the duties of this office; that during the
first year, he paid out for clerk hire alone, the sura of 8958, and for
other expenses, of which no account was kept, he supposes about $5O
and that during the same period, he received for extra copies, &c. for
which he is entitled to fees, the sum of $lBB 27, as appears by a memorandum kept for his own convenience but as he kept no regular account, he cannot vouch for the entire accuracy of this statement.
On the reduction of his salary, one year since, he dismissed one of
his clerks, and since that time he has been aided by members of his
own family, who have kept no account of their services.
The amount of receipts for fees during the last year, is supposed to
be about the same as the year preceding.
Very respectfully,
H. M. WILLIS.
;

;
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Barnstable, Feb. 19, 1844.
Sir, —I have received your favor of the 13lh inst., requesting an account of the labors and expenses of my office as Register of Probate
for Barnstable county, with a view to ascertain the adequacy of the
present compensation. I readily comply, as I believe that it is only by
such statistics that you can truly ascertain whether the present compensation is just, too great, or inadequate or can justly apportion it
to the different offices. If returns are made from all the counties, I think
you will find that population is not a just basis for such apportionment.
Below, you have sufficient facts to enable you fairly to estimate the
adequacy of my pay.
The number of courts established is nineteen. It is necessary, generally, to hold adjourned sessions, and the past year the whole number
of sessions was twenty-three, and that is about the usual number.
Twice in each year we travel to Provincetown, holding courts in
most of the towns below this, making a distance of over sixty miles
over an exceedingly bad road ; —the last eight miles being over marsh
and beach, where the tides flow and there is no road, we usually suffer
extra delay and expense in waiting for the ebbing of the tide, and ir
hiring a man and team to carry us in and out. We also travel once in
each year to Falmouth via Sandwich, thirty miles, and once to Plymouth, four miles.
The actual expense of these routes, not including time, will not vary
many cents from 804 80. To this should be added many incidental
expenses of the office, of which I have no account.
I make very ftw copies, perhaps to the amount of 83, perhaps less,
possibly sometimes 85.
The average of business for the three last years is as follows:
;

Administrations,
Guardianships,
Accounts,
Bonds,
AVills

proved,

.....

......

......

......

......

Inventories,
Distributions,
Petitions and licenses real estate,

......

......

...

69
35
90
150

33
97
41

50

And other things in proportion; and by looking at a partial estimate
made three years ago, I find the administrations and bonds the same as
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the above average, the wills one less, and guardianships three less,
so that the foregoing may be called an average for four years.
If I mistake not, the above is above the average of other counties of
like population, and higher in proportion to the population, than most
other counties, and if so, I should account for it by the peculiar employment and exposure of the male population.
The salary was established, I believe in JS23, at $5OO. Since that
time, the probate business in this county has been constantly increasing, and is now about doubled. Whether this arises from increased
mortality, or in part because much business is now brought into this
court which was formerly settled elsewhere, Ido not know; I merely
know that every thing which can claim probate jurisdiction is now
brought in, and that the business is increased as aforesaid. Also, since
that time, the law has made it necessary to record many papers which
before were only filed, thus considerably increasing the labors of the
office; and besides, a few years ago, two sessions at Provincetown were
added to those before established, making a difference, including time,
of §2O to 830, without addition to the Register’s compensation and
the last year his salary was reduced $lOO.
Such are the facts, and I submit them without comment and with
but a single observation, that, if the compensation of the several offices
m the State shall be measured by their respective labors and expenses,
I shall probably be the last to complain, whatever may be the standard
by which you estimate the value of any given services. I ask nothing
else.
Respectfully, your obed’t ser’t,
;

TIMOTHY REED.
Hon. John C. Park, Chairman, &c.

To Hon. John C. Park

;

I received yesterday your letter of the 13th inst., as chairman of a
committee of the Senate, requesting me to furnish you as soon as practicable such statistics of my official duties, as will enable your committee to form a just estimate of the adequacy of rny present compensation
as Register of Probate, specifying the number of miles travelled, the
expenses of office, fees received, number of administrations, wills,
guardianships, inventories, accounts, &-c., &c., and all facts tending
to show the amount of labor performed.
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In answer :—The number courts held in 1843, was 38; the number
miles travelled, 280 ; the expenses of office (in which is included wood
and its preparation for the fire only,) 820. The expenses in attending
courts abroad, exclusive of horse hire, are at least 820 annually. No
fees have been taken except for copies, which the law does not oblige
me to furnish. These fees do not exceed in amount 85,00 annually.
The number wills proved in 1843, 37. Number of administrations,
59. Of guardianships, 47. Of inventories, 89. Of accounts, 114.
Aside from the labor performed when the court is holden, is that of
recording and making the copies required by law, and this is very considerable. Almost all the papers in the office are required, as the court
in this county construes the statute, to be recorded at length. That
the court is right in the construction given to the statute, I have no
doubt. This requires a great amount of labor, as there is a great variety
of decrees, orders and other proceedings in the course of business. The
labor could, I think, be very much abridged, if the Register could be
permitted to file the papers, which are rarely referred to, with suitable
references, minuted on the records, to the files. Inventories are often
exceedingly voluminous, detailing every article, and when recorded at
length, occasioning much labor. Were the register to state upon the
record, subjoined to the order of appraisement, the amounts of the appraisal of the real and personal property, it would seem to me to answer
every purpose of convenience. If he were only required to state, with
apt references to the files, the amount with which an administrator or
other accountant stands charged, and the amount allowed him for services, payments, &c., it would save unnecessary labor. I understand
this is done in some of the Probate offices, but a fair construction of
the statute hardly admits of it. We have always made a rateable distribution of the assets, in cases of insolvency among the creditors.
This has required the labor of several days in the course of the year.
I think the Register should be required to do no more, than to ascertain the per centage, and leave it to the administrator to make the computation on each claim. Nor do I regard it as reasonable to require
the Register to make copies without additional compensation. They
are often called for merely because the party has a right to call for
them. In this respect, however, 1 have very little reason to complain.
Very few have been asked of me, merely because I am obliged to furnish them ; and indeed very few, where the parties could make them
for themselves.
Most respectfully your friend,
H, W, BISHOP.
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Edgartown, Feb. 22d, 1844.
Sir, —Yours of the 13th inst. is now before me, in answer to which
I make the following statements, viz :

We have seven courts yearly, including adjournments.
Grant ten letters of administration, nine of guardianship, and seven
letters testamentary, and prove seven wills.
Receive seventeen inventories, twelve accounts, and twenty-six
bonds.
In regard to the expenses of office, I would just say, that owing to the
small amount of my (diminished) salary, I have been under the necessity of converting a room (in my dwelling-house) into an office; a suitable room for my office cannot be obtained in this place for less than
$25 per year.
My board when absent attending courts, horse hire
.
and provender, .
88 00 annually.
500
Stationary, &.c,
.
.
6 00
Fuel
Travel, 40 miles per year.
The above expenses are paid out of my own pocket, the county paying nothing.
Fees received by me for copies, &c., $4 50 annually, being allowed
but twelve cents a page.
The above is an average of three years. You will observe that I
have said nothing in regard to commissions of insolvency, partitions of
dower and of real estate, &c. &c.
The honorable committee are probably aware, that there is more
expected of an officer in a small county, in proportion to his pay, than
in a large county, where they have regular office hours.
I am liable to be called upon at any hour between seven in the
morning and eight in the evening.
I would, therefore, most respectfully request the honorable committee to give the above remarks a few moments consideration.
Very respectfully your obedient servant,
.

.

“

.

.

.

BARNARD C. MARCHANT
Hon. John C. Park.

3
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Probate Office, February 21, 1844.

Hon. John C. Park, Chairman,

Sfc.

Sir,—In reply to yours of the 13th, I would say, in
may be, as follows

as

few words

as

:

Number of courts in this county each year—[See Revised
Statutes,]
Miles of travel, required by register in discharge of official duties, for which he has not distinct pay, computed as by courts
.
for pay of jurors, witnesses, &c., each year, .

30

.......

.

1020

Expenses of office and amounts received, —having never kept any
of either,—not known.
to
amount
As
of labor each year.—To perform all required by law,
—and including all done in this office, which is not strictly and literally required by law, but which seems to be for public accommodation,
requires about 1200 days, or four men the whole year, deducting Sabbaths, public days, &c. If I have not employed so many men and
days, let it be attributed to ray inability to afford it, and my performing
too much labor with my own hands for ray comfort, health or usefulness. In the opinion here expressed, lam sustained by those most acquainted with the duties of the office, its labors, cares, &c.
account

I subjoin the following
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TABLE.
1841.

ARTICLES.

Administrations,

190

......

Will, (including trusts under wills,)

.

not included,) not known exactly, but say,

Wills, (trusts

Minors contained in such
.

.

1843.

Total.

204

183

577

192

121

118

333

111

•

300

100

84

68

207

69

168

119

389

130

■

40

13

I
55

.

Average

|

Guardianships—Of minors, bonds, letters, &c,
bonds, &c..

j

94

.

1842,

j

102

Insane and spendthrifts,
(counted but imperfectly)
say,

—

j

.....

Inventories,

.....

in the number lists of
debts exhibited preparatory to sale of real

•

298

■ 337

310

945

315

315

328

334

977

326

360

450

400

1210

423

Accounts—(including

Bonds—not ascertained exactly—but say,

;

.

.

;

estate or representation of insolvency,)

For particulars in former years, in answer to inquiries from the
Legislature, or one of its branches, I take the liberty to refer you to
statements made by me, including many of these articles for almost all
of the last thirty years —a full generation —probably, if thought worth
preserving, now in the Secretary’s office, bearing dates as follows;
1823, May 26; 1827, February 14, and May 25; 1831, May 28; and
20.
1841, February 20.
Hoping that your inquiries, and what may result from them, will be
for good to the public, and the individuals more immediately concerned,
—

I have the honor

to

be, with great respect,
Your obedient servant,
NATH’L LORD, Jr., Register, fyc.
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Greenfield, February 19, 1844.

Hon. John C. Park, Chairman of Committee of the Senate:
Sir, —I have had the honor to receive your letter of the 13th instant,
requesting me to furnish the Committee, of which you are Chairman,
with statistics of my official services as Register of Probate.
In reply, I have to state (for the year ending Jan. 1, 1844,)
Ist. I travelled in the discharge of the duties of my office
$l5 00
.
.
about 120 miles, out —expenses therein, say
2d.
Number of counties in a year,” fifteen.
3d.
Expenses of office,” viz : fuel, furniture and station15 00
ery, say
pay
of
of
clerk
to
aid
me
&c.
in recording,
Expenses
office,”
180 00
per annum,
4th. The amount received for copies and incidental matters,
.
for which lam allowed by law to charge, say
15 00
.

“

“

“

.........

.

sth.

“

.

Number of administrations,” &.C., viz ; for record

Bonds,
Accounts,

—

..........

.

Inventories,
Affidavits,

.........

..........

Do. on sale of real estate,
Wills proved and let. test,,
Distribution among creditors,
Partrimony among heirs,

......

.......

......

.......

Insolvencies,

.........

Licenses to sell real estate,
Allowance to widows,
Orders of notice,
Guardians appointed,
Administration granted,
Guardian accounts,
Dower returned,
Insolvent comr’s. rep 5.........
Additional inventories,
Leave to sell personal property,
Distribution among heirs,
Allow private claims, &c.

......

........

........

........

.......

........

.........

.......

......

.......

.......

131
84
60
54
22
29
8
8
14
37
24
120
43
44
60
11
14
6

30
7

7

Perhaps the foregoing statement will give the Committee but an im-
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perfect view of the services and expenses of my office; I have no wish
magnify them. And as to the adequacy of my compensation, I will
say nothing but will remark that the recording and other writing, of
the office, will occupy a good clerk two-thirds to three-quarters of the
time through the year, giving the usual hours to business.

to

;

I am sir,
With great respect,
Your obedient servant,
GEO. GRENNELL, Jr.

Hampden County.

Springeield, Feb. Jsth, 1844.

In 1843, Probate Courts, by adjournment,
To which add the established terms,

....

....

12
15
27

In 1843, No. of wills proved, including foreign wills, (which
44
require most writing,)
.
.
.
.116
In 1843, No. of accounts settled, .
inventories returned,
.11l
.......

.

“

“

.

.

.

.

Beside the selling out of dower division of real estate reports of
commissioners of insolvency orders of distribution of insolvent estates affidavits of sale; lists of debts; petitions to discharge guardians and trustees, &c. ; petitions, and bonds, and letters of guardianship; petitions and decrees to extend commissions; petitions to open
accounts, reports, &c. : petitions and decrees for sale of real estate
petitions and decrees in cases of non. comp.; petitions and decree of
leave to compound; petitions and order for sale of personal; appeals
citations, &c. &c. &c., too numerous to mention.
I should state the whole with numerical precision, were it not for
two reasons, which are
Ist. That it would cost me much time and labor, which I can by no
means afford, since my salary is less than half cotqpensation for the
services which I am obliged to perform.
2d. Because I have no reason to suppose I should be at all benefited thereby.
;

;

;

;

;

;
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sufficiently obvious to all, that less than $4OO per annum
adequate compensation for the labors and responsibilities,
and sacrifices of a Register of Probate, for the county of Hampden, I
should despair demonstrating that fact by any information I could
furnish.
This sum would not hire the work of recording, at the usual rates
of charge. Beside the smallness of the stipend, this officer is required to forego many privileges. He cannot be a senator or representative, either of the state or the nation. He cannot be of counsel
in many cases which are often occurring; he cannot be guardian,
executor, administrator, commissioner of insolvency; and I believe
there are some other trusts, &c., from which he is excluded. It may
be asked, then, why do I hold the office 1 I answer, as regards myself, I happen to have several children who require, and are benefited
by, practice in penmanship, and they do the greater part of the labor.
Were it not so, I certainly should be unwilling to hold the office a
moment. Thirty years ago, when the business of the Court was about
half what it now is, the Register in this county received from 500 to
$7OO per annum, and sometimes more. Now when business is doubled,
he gets net about $3BO. The increase of population and enlargement
of the powers of the Court, have nearly or quite doubled the labors of
the Register. My own corollary of the whole matter is,
First, That no Register in the Commonwealth is adequately compensated.
Second. That the compensation to the several Registers are extremely unequal, and ought to be revised and reformed. Originally,
there was less inequality ; but the population has shifted much of late.
The duties and labors of the Register are very nearly in proportion to
the population. Indeed, I think no better rule of apportionment can
be adopted than that of population. Certain it is, that such an apportionment of compensation to Registers in the several counties would
be a vast improvement upon the present rates.
is

not

not an

Most respectfully,
The Committee’s humble and obedient servant,
J. WILLARD,
Hon. John C. Park, Chairman,

Sfc.

1844.]
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Hampshire Probate Office, Feb. 17th, 1844.
To J. C. Park, Esq.
Dear Sir, —I send you herewith an exhibit of the average amount
of business in my office, for the last sixteen years, as respects the matters to which it refers.
In January, 1828, a few months after acceptnew
the
books of record, and it was more coning
office, I opened
venient for me to assume the period mentioned for the information
you desired, and this being the third Legislative requisition of tne
kind made upon me, it seemed best to embrace the whole period of
my service. You are aware that this is but an imperfect exhibit of all
the business done, and that it makes no account of orders of notice,
citations, copies exempt from fee, distributions of personal estates, and of
INSOLVENT ESTATES, and the proceedings in regard to trustees,
spendthrifts, and lunatics, Spc. fyc.
There are about fifty kinds of blanks required for the office, and
the preparation of them to meet judicial decisions and varying legislation has occupied much time of which no account has been kept.
I shall be in Boston on Monday next, and shall be happy to appear
before your committee and answer their interrogatories and make
some statements in regard to past legislation on the subject referred to
them.
A line directed to me, at the United States Hotel, will meet prompt
attention.
Respectfully, yours, &c.

SAMUEL F. LYMAN.
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AN EXHIBIT

Of the

average amount of business per annum in the office of the Register of Probate, for the County of Hampshire, for 16 years, ending
December 31, 1843, so far as relates to the matters referred to:

L

idm’n°f
48

Bonds '

39

142

74

Com’s’ns of

Miles
Travel.

-

Sale of Real Estate.

33

Accounts ' Inventories

Wills

Insolv’cy.

11

15

14

25

c

28

not

period

37

Fe es.

168
26
by law now by law now
148
18

Sales of
Widows’
. .
Letters
-p
ranmon
- Pers’lEst. Allowance.
Testament.

39

58

(.“nshp les

Special.
Courts.
4

$25

00

whole

anum.

duringhours.

to

the per
$35
dayeight $3O

per openfrom

oc upieOdfice expnse

Hours thsiaxn. Ofice

N. B. In all the above, under the head of Letters or Commissions, there are
likewise Memorials and Decrees.
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In Probate Office, East Cambridge, Feb. 20, 1844.
Hon. John C. Park

:

Sir, —The circular addressed to the Registers of Probate did not
reach me till Saturday our Probate Court sits to-morrow, and it is not
in my power to answer all the interrogatories proposed in your letter in
season for your consideration. I have prepared a statement of some
of the principal items of business in the court, which will enable you
to form some estimate of the labor.
The law establishing salaries, fixed the judges, in Middlesex County,
at $BOO, and the registers at §l5OO, which was much less than they
received under the fee bill, which has been established from the adoption of the Constitution and less than was provided in the original
bill reported by the committee to whom the subject had been referred,
consisting of a large number of members from each county, which also
provided, as originally reported, that the same should be paid by the
several counties. The present incumbents, in this county, had been
in office several years. The population of the county was then about
6'2,000. And the compensation, for the then existing state of things,
was small; it would not hold out any inducement to any person established in moderate business to accept the offices. Since then the jurisdiction of the Probate Courts has been much enlarged. They were
then authorized to grant licenses for the sale of real estate by heirs and
administrators, for the payment of debts and legacies only and now
they are authorized, in all cases, to grant licenses for the sale of real
estate, to administrators, executors and guardians, which has greatly
increased the business in this court. At that time they had authority
to make partition of real estate in particular cases only; that is, where
all to whom the estate passed by descent or devise were still the owners;—now they have authority in all cases where any one, to whom the
estate passed, is the owner. This item, also, has greatly increased the
business in the Probate Court, especially in the country. And in many
other particulars the jurisdiction of the Probate Court has been increased.
The population of this county has increased from 62,000 (when the
salary law was established) to 104,451. It is now the largest in this
Commonwealth. The business in the several Probate Courts is necessarily in proportion to the population. The probate office in this
county is located at East Cambridge, one mile only from Boston, and
;

;

;

4
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the expense of living at East Cambridge is as high
Commonwealth.
The travel

to

as

in any part of the

the several Probate Courts in this county, from the

probate office, is about 500 miles, to and from.

The number of administrations granted the two first years after
109
salary law passed, was, in 1824,
.115
.
in 1825,
Number of wills proved, in 1824,
47
57
in 1825,
.
.
Licenses for sale of real estate, in 1824, .
.44
32
in 1825,
The number of administrations granted in one year, ending
Jan. Ist, 1843, was
188
196
1844,
Wills proved in one year, ending Jan. 1,1843,
.92
.
.101
.
.
1844,
Licenses for sale of real estate, one year, to Jan. 1, 1843, .
109
. 102
1844, .
Number of letters of guardianship, one year, to Jan. 1, 1843, . 87
1844, . 11l
......

.

.

.

.

......

.

........

“

.

.

.

.

All the other business in this Probate Court has increased necessarily in the same proportion.
I kept an exact account of all the monies received by myself or
clerks, in the probate office, for searches, certificates and extra copies,
for three years—the average amount of which was 878 annually. The
particular account of which I now have. I also kept an account of
all the expenses for clerk hire, expenses of attending the courts, and
other incidental expenses, which was, on an average for three years,
8877 annually; by which it will appear that I received a net income of
8701, as a compensation for a year’s services. And I performed as
much writing as any one man would he required to perform, in addition to the general superintendence of the office.
The salary is now reduced to $l2OO.
Under the present salary I cannot realize but a very small sum, notwithstanding my whole time is devoted to the duties of the office.
I have heretofore made applications to the Legislature for an increase
of salary, and the subject has been minutely examined into by committees, who have uniformly, and I believe unanimously, reported in favor
of an increase. Upon their requisition I have several times furnished
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statements of the amount of business in this court, and to those statements I would respectfully refer you. They are to be found on the

files of the House of Representatives, in the session of 1841 and 1842,
and at several prior Legislatures.
When the salaries were reduced by the last Legislature, one of the
committee who reported the bill, and who had at former Legislatures
advocated an increase of salary, called on me and stated that the reduction of the salaries of the probate officers was part of a general
system of reduction, and it must pass as one entire system but it was
in contemplation of changing the mode of paying the probate officers,
and instead of salaries they meant to substitute fees, and requested me
to prepare a fee bill and they would report it. Accordingly I hastily
prepared one, a copy of which I inclose for your examination, in case
it should still be in contemplation of taking this charge from the State
;

treasury.

I hope you will not consider it impertinent or intruding—if a reasonable and proper compensation was established for each item of business, it would be more just and equal than salaries, which, from the
nature of the business in the courts, can never be fixed so as to furnish
a just and proper compensation for the laborer.
If the system of salaries to the probate officers are to be continued,
could not a more equal system be adopted than the present, by making
them payable by the counties, instead of the Commonwealth; as, in
that case, members of the Legislature from each county would be able
to furnish the proper information for fixing the amount of the same.
Please to excuse the suggestion.
I am, respectfully yours,
ISAAC FISKE.

Nantucket, Feb. 19, 1844.
Hon. John C. Park
Dear Sir, —Yours of the 13th instant was received yesterday, requesting statistics of the official duties of the Register of Probate for
the County of Nantucket, which I hasten to answer.
The number of courts will average from 22 to 24 yearly. Travel
2 miles, as the courts are held in town, and we never charge less than
1 mile.
Office fees from 10 to 15 dollars per year.
:

28

SALARIES, &c., OP CERTAIN OFFICERS.

[Mar.

Fees for copies not required by law to furnish, not exceeding 5 dolyearly.
Fifty-three bonds furnished and recorded 30 letters of administration 15 testaments on wills 15 letters of guardianship 16 petitions
and orders of notice, with the like number of copies ; 6 reports of commissioners on insolvent estates; 15 wills; 25 inventories, some of them
cover six pages of our large books; 25 warrants to appraisers; 28
accounts 6 notices on 12 licenses affidavits and oaths on each estate notices, discharges, assignments of dower, appeals and notices
and sundry other instruments; of course a like number of any of the
above-named instruments will not occur in each year, but will vary,
some more and some less.
The Register is bound to make out without any charge, one copy of
all the wills proved, inventories returned, and accounts settled, of all
partitions of real estate, and assignments of dower, and all orders and
decrees of the court
The record for one year covers 317 pages of our large books, measuring 10 by 15 inches, but does not cover so much every year.
The Register’s office is open every day in the year, except Sabbath
days, to wait on all w'ho may wish to look at the records or files, free
of charge. The fees for copies in this county, 1 presume, are less than
in any other, in consequence of there being but one town in the county,
and the office of the Register being at hand, that they can call and see
the records, and thereby save the expense of copies but the trouble to
the Register is increased, as they are not always capable of finding
what they want without his assistance.
Very respectfully,
Your obedient servant,
GEORGE COBB
lars

;

;

;

;

;

;

;

;

Register

of Prohate for Nantucket

County.

P. S. The salary as fixed before the reduction of last year, was
done after a full investigation of the services to be performed, by the
late Hon. Barker Burnell, who, I think, was very competent to judge
in such matters.
G. COBB.
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Norfolk County, Probate Office, Feb. 15th, 1844
Dear Sir, —In reply to your address of the 13th inst., I have to state
that the number of Probate Courts established by law, in this county,
are twenty-four, but for convenience of the public, the courts holden
at Roxbury are adjourned from week to week, so that the amount of
travel for the Register is very great. 1 have actually travelled, lor several years past, to discharge my official duty, 968 miles every year.
The expenses of the Register for paper, quills, ink, and other contingencies of the office, do dot exceed 25 dollars per annum.
All the fees received by the Register, as such, are occasionally 12 1-2
cents for searching the records and for an occasional extra copy
the
whole does not exceed twenty dollars per quarter.
The amount of property accounted for in this office, averages over
one million dollars per annum.
The office requires constant labor in filing, folding, indexing, recording and copying papers the amount of which may be estimated somewhat from the number of documents on record in this office, the last
year, which appear to be nearly as follows
;

;

:

Documents.

On 55 wills,—the wills, decrees, warrant of appraisements,
275
the letter testamentary, and executors bond, 5 on each,
On 102 administrations, the decree, warrant, letter and bond,
408
4 on each,
87
Administrators accounts,
37
Executors accounts,
54
Guardians and grantors accounts,
each,
letter
and
bond
on
164
warrant,
41 guardianships,—decree,
.
105
105 affidavits of administrators and executors,
administrators,
executors,
and
guardestate,
sales
of
real
27
by
54
ians, decree, bond, and oath,
20
10 dowers, orders and returns,
60
Allowances to widows,
180
Abstracts of inventories recorded, the whole inventory copied,
60
warrants,
Lunatics, decrees and
.12
.
.
•
Special guardianships,
30
Trusts, decrees, warrants and bonds,
60
Orders of notice,
distribution,
30
order
of
.
10 insolvencies, decrees, reports, and
.......

.....

......

....

.

....

....

.....

....

.

....

......

30
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30 elections of widows,
17 partitions of real estate, order and return,
30 returns of sales of real estate, advertisement, &c.
.

.

.

.

[Mar.
•

...

.

•

30
34
30
1660

Besides these, which are many of them very long, such as wills,
and returns of division of real estate, there are about 100 pages of other
miscellaneous matters, not enumerated above.
It will be recollected that the originals of these papers have to be
made out by the Register, most of them copied and delivered to the
persons to whom they belong, all of them indexed and filed.
It may not be out of place to observe, that the duties of the office
have been increased, since the pay was first established by a salary.
Additional labor in respect to sales of real estate, the licenses of
which were formerly granted by Supreme Judicial Court.
Sending lunatics to the State Hospital.
Special guardianships lately authorized by statute.
The collection of the probate tax, an amount of over $3OOO of which
has been collected and paid into the treasury from this county, by your
humble servant, without fee or reward, are some of the items for which
no compensation has been allowed.
With high respect and esteem,

Humbly submitted by your humble servant,
J. H. COBB,
Register Probate fnr the County

of Nor joik.

John C. Park, Esq., Chairman.

Probate Office, Plymouth, Feb. 17, 1844.
Hon. John C. Park, Chairman Committee of Legislature:
Sir,—In answer to yours of the 13th instant, requesting such statistics
of the business of this office, as will enable the committee to form a
just estimate of the adequacy of the present compensation of the Probate officers, I have to state, that it is difficult to form a just estimate of
the labors performed by the Judges and Registers of Probate, by any
statistics which can be presented on paper.
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1 subjoin the following obtained from the records and laws, as the
statistics for one year (1843.)
The number of regular terms of the Probate Court for this county,
as provided by law, are 18. Of these, 6 are held in the Probate Office
at Plymouth.
4 are held at Scituate, 20 miles distant from the Probate Office.
3 are held at East Bridgewater, IS miles from the Probate Office.
3 are held at Middleborough, 16 miles from the Probate Office.
2 are held at Rochester, 20 miles from the Probate Office.
To attend these courts, I am often obliged to be absent from home
more than one day at a time, and adjourned terms are held occasionally.
The expenses of carriage hire and tavern bills to attend these courts,
are about 875 per annum. The expenses of stationary not paid for by
the county, are probably from §lO to 820 more.
The duties of the office would, I think, furnish constant employment
to an industrious man.
During the year 1843, the records show the following, viz
Wills proved, 57 letters testamentary, 55; guardianship, letters, 52
number of persons placed under guardianship, 106.
Administrations,
98
No. of inventories returned,
158
No. of accounts allowed,
154
No. of partitions of real estate,
10
No. of assignments of dower,
25
No. of petitions and licenses for sale of real estate,
45
No. of bonds taken,
236
In addition to this are all the proceedings in relation to insolvent
estates, —the appointment of commissioners,—the return of claims
allowed, and the distribution of the estate among the creditors.
All affidavits perpetuating the evidence of notices.
All orders of court for sale of personal estate.
Allowances to widows, citations, &c.
As to the amount of fees received I have no account, and can only
estimate them. Ido not think the amount received in any one year
would exceed 820.
The committee are aware that the register is not only bound to record the foregoing papers, but to furnish one copy of each of the foregoing without charge.
I am respectfully, your obedient servant,
J. H. LOUD, Register.
:

;

;

------

-

-

-

-

-

-

-

-

-

-

-

-

-

------
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Worcester, Feb. 15, 1844.
Hon. John C. Park.
Dear Sir,—I received yours last evening, and will proceed to give
you the desired information.
In this county, 24 Courts of Probate are held in a year ; 12 in
Worcester, and 12 in other towns.
The courts here are held on the first Tuesday in each month, and
are kept open two, three, and sometimes four days.
I travel 320 miles to hold the courts in seven other towns in the
county.

In 1843, the number of letters of administration issued,
Letters testamentary,
of guardianship,
Wills proved,
Wills disapproved,
Licenses to sell real estate,

was

.

........

“

.......

.........

........

.......

Inventories,
Accounts,
Dowers,
Partitions,

Bonds,

210
141

208
140
3
136

292
315
13

..........

..........

..........

11

..........

638

..........

Administrations with the will annexed,
Petitions of administrators and executors for extension of time
to settle accounts, with the decrees thereon,
Citations to administrators, executors and guardians, to settle
accounts, with dowers,
Petitions for leave to sue bonds, with decrees,
.
.
Executors and guardians discharged and removed,
Commissions of insolvency issued,
Appeals and certificates of affirmation, or renewal of decrees
from Supreme Judicial Court,
One complaint for embezzling, with a long examination, covering eight large pages of records, and some few other petitions for divers purposes, with decrees thereon, trustees
appointed, &c.
.....

...

.......

...

.....

.....

29

5
5
3
16

35
7

All accounts with the decrees thereon; wills with the Probates
thereof; petitions for the appointment of administrators with the will
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annexed, and trustees, with the decrees petitions for dower and partition, with the warrants, notices, reports, and decrees thereon and
petitions for the sale of real estate, with the evidence of notice;
petitions for citations, for the discharge of guardians, for the discharge
of sureties on bonds, with much other miscellaneous matter, are written out in full, as I cannot use blanks in those records, without making such books as I should be ashamed to look at.
Every administrator and executor is ordered to give notice of his
appointment; and his affidavit, when returned, is recorded, also the
affidavits of persons licensed to sell real estate.
The expenses of the office are not great. The county find fuel and
Ido not work much after dark, except when the court sits in the evening, which is not more than five or six evenings in the year.
The stationery, over and above what the county furnishes, will not
exceed §l5 per year. The fees I receive for extra copies and searches,
I have kept no account of, but believe they will not amount to §lOO.
I pay a clerk §4OO, and a portion of the fees for extra copies and
searches, and work hard myself.
I have to hear long stories, give frequent lectures to the simple,
the ignorant, the self-sufficient and the negligent, about the general
duties of those who execute these trusts, and have to keep good
natured.
;

;

Very respectfully,

Your obedient servant,
CHARLES G. PRENTISS.
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Justice Willard,
-

-

-

-

-

Samuel F, Lyman,

Isaac Fiske,
George Cobb,
Jonathan H. Cobb,
Jacob H, Loud,
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Am’t of year-

ly3 travel.

280

“

-----
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These are by no means all the
none.
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$5O 00
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-

20 00

Fees for Copies.

$5 00

5 00
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no return, no return, no return.
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11 00
There are, besides these, Com- 40 miles.
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15 00
15 00
titions of dower, and of real 240
estate, citations, decrees, pa- no return.
25 00
pers in lunacy, &c., nearly 148 miles.
35 00
77 00
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15 00
20 00
corded.
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25 00
00
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00
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NOTES.

(a) Annual amount of property in Suffolk Office, five millions.
(b) By special courts is meant both courts specially held and additional days to regular courts,
returns.
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Boston, Feb. 20th, 1844.

Hon. John C. Park.

Sir, —The statement of the Register of Probate to the committee of
giving an outline of the business of the Court of Probate for this county, will furnish a partial
reply to the inquiry in yours, of the thirteenth of this month, for statistics of the official duties of the judge of that court. It will be
sufficiently apparent to your committee, that the taking of testimony
relative to the execution of wills, and relative to the testamentary
capacity of the testators, and hearing the parties in contested cases of
this description, and determining the questions arising as to the allowance or setting aside of wills the granting of administrations and
determining on the sufficiency of the sureties in these and other cases;
the receiving of inventories of the administrators, executors, guardians,
and trustees; the auditing of the accounts of executors, administrators, guardians and trustees, and for this hearing the parties on contested items; the determining on the allowance to be made to the
parties respectively rendering such accounts, for their services; the
determining on the allowance to be made to the widows and children
of deceased persons, more especially in the cases of insolvent estates,
and those of conflicting interests, and prejudices, and passions, among
the members of a family or among legatees; the considering and determining upon the claims of executors and administrators against the
estates represented by them; the granting of licenses for the sale of
real estate of persons deceased, and of wards; the granting of guardianship, especially in cases contested among the relatives of minors,
or among the relatives and friends, and acquaintances of persons
alleged to be of unsound mind the supervision of the proceedings in
the partition of estates among heirs; the appointment of trustees of
the very large amount of property held in trust; the hearing of the
parties and making decrees in suits by bills in equity on trusts arising
under wills the determining the distribution of personal estate among
heirs ; the holding of special courts and frequent meeting of parties
by appointment on other than the regular court days; the receiving at
this officer’s residence or place of business, from three or four, to ten
or twelve or more, persons daily, and listening patiently to their inquiries and statements relative to some matter belonging to the jurisdiction of the court, or which they suppose may belong to it, and
giving them direction or explaining why it is not proper to give directhe Senate, of which you are chairman,

,

;

;
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tion in the absence of parties having an opposite interest, or informing
them that the matter inquired about does not belong at all to the jurisdiction of the court;—it will, I say, be sufficiently evident to the committee, that all these duties, arising in a population of one hundred
thousand, and in the supervision of the management and disposition
or transmission of two or three millions of property annually, and
requiring the passing of nearly two thousand decrees and orders must
necessarily impose a pretty arduous duty upon a magistrate and involve great labor and responsibility. If he saves any time for other
pursuits, he must do so by using greater diligence and despatch than
can reasonably be required of any one. The duties are of a kind
gradually to withdraw him, and finally shut him out from other pursuits.
The present compensation of the Judge of Probate, for this county,
is just about sufficient to pay the house-rent of a person living in a
decent style, pew-rent at the usual rate, and the expense of a room of
moderate cost in a part of the town where he may be conveniently
found ; that is, two fifths of the annual expense of a person having a
small family and living economically with moderately respectable accommodations.
I am respectfully, yours, &c.,

WILLARD PHILLIPS

Lenox, Berkshire County, Feb. 16th, 1844.
Hon. John C. Park

:

Sir,—Your letter of the 13th inst. is received, in which

you request

state, for the information of a committee of the Senate, such statistics of my official duties, as Judge of Probate, with such facts, embracing the number of courts, miles travelled, days attendance, business
done, &c., as will enable the committee to form a just estimate of the
me to

“

adequacy of my present compensation.” The Probate Courts for my
county are, by law, to be held at Lenox, where I reside, on the first
Tuesdays and the Wednesdays next after, of every month in the year.
Also, at Great Barrington, which is fourteen miles from my residence, on the second Tuesdays of February, May, August and November. Also, at Lanesborough, which is eleven miles from my residence,
on the second Tuesdays of January, April, July and October; and
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also, at Adams, which is twenty-one miles from Lenox, on the Wednesdays next after the second Tuesdays of January, April, July and October.
The business of the court always requires two days’ constant attendance at Lenox, in each month, and frequently an adjournment is necessary ; and with the time spent after the courts in examining wills,
accounts filed, on which orders of notice have been given, and other
necessary attention to the business of the office, more than three days
in each month of the year are spent at the Probate office.
The time spent in attending the courts at Great Barrington, including the time going and returning, and the necessary examination and
completion of the business at the Probate office after the court, is at
least two days in each of the months the courts are held there. In attending the courts at Lanesborough and Adams, we are absent from
home, including the time going and returning, most generally three
days and two nights; and including the time spent at the office after
these courts, in arranging the papers, three days, at least, are spent in
each month the courts are held there.
Making, at \east,Jifty-six days spent in the courts during each year,
and 280 miles travelled in going to and returning from the several
courts. The necessary disbursement for expenses, and a reasonable
allowance for horse hire, cannot be less than forty or fifty dollars a
year. Of these, however, no account has ever been kept by me. Our
courts are opened at 9 o’clock in the morning, and we intend to finish
all the business presented during the day, if our session continues to
7 or 8 o’clock in the evening, which is frequently the case.
Parties in the Probate Courts have not that patience they are compelled to exercise in courts of common law. The business is so diversified, that it requires the constant employment of the mind during the
day, and is extremely fatiguing to the officers of the court; and the
people of Berkshire will never be aware of the time and expense saved
to them, by the rapid and accurate mode in which the business is done
for them in the Probate Court, until they lose the services of the present Register of Probate.
In the country, the time spent by the Judge of Probate, in attending
to the duties of his office, is not, by any means, confined to the time
spent in the courts.
He is almost daily consulted in relation to the settlement of estates
in his county. And when honest people, and many times ladies, dressed
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m the habiliments of mourning, come ten, fifteen, and even twenty
miles, to see the Judge of Probate, and consult about the settlement of
the estates of their deceased friends, and to get information from him
which they think they can get from no one else, he cannot refuse to
listen patiently to their story, and spend sufficient time to ascertain
the most advisable course for them to pursue in the settlement of their
estates. It is true, he is under no obligation to do all this, and may
direct them to their lawyer. But this I hope none do. Another great
loss sustained by the Judge of Probate, is his being unable to devote
his constant attention to any regular business, in consequence of the
frequent terms of the court. He is even unable to visit his friends or
children, if living at any distance.
1 am informed that, in some counties, the judges require all accounts
fully and accurately made out before they are received; that they are
not compared with the inventories, or the vouchers for payments examined, after notice given, unless particular charges are objected to,
and that all he does is to take the oath of the accountant. If this
practice is correct, 1 have taken upon myself much unnecessary labor.
In my opinion, much labor may be saved to the Registers of Probate, and without the least injury to parties, by permitting many papers
to be filed, giving references to them on the records, instead of being
recorded, as now required by law.
The Registers will doubtless give you such facts from the records
as to the business done in the Courts of Probate, as to enable your
committee to form a correct estimate of the services performed by
us.

At my period of life, and considering the short time I shall probably
hold my office, it is of little consequence to me, whether my compensation is increased and I am perhaps bound to believe the wisdom of the
Legislature has fixed the compensation given to the Judges of Probate,
for their services, as high as that given to the other officers of the government, in proportion to the time, services and talents required of
them in their respective offices. If so, some, I fear, are poorly paid.
;

I am, sir, with great respect,

Your humble servant,
W. P. WALKER.
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Hon. John C. Park
' Sir, —Your communication of the 13th inst., proposing certain interrogatories in relation to my official duties as Judge of Probate for
the county of Bristol, has been received. I have been some days absent from town, or I should have given more prompt attention to the
subject matter of your letter.
In answer to your inquiries, I reply that there are, in Bristol county,
seventeen regular terms of the Probate Court in a year. They are
held in different and distant parts of the county; and to attend them,
I have to travel the distance of seven hundred and three miles in the
course of the year. The travelling and other expenses incident to the
office, amount to about §lOO per year.
The business of the court is usually transacted in one day, though
adjournments are frequently necessary. In many instances two days
have been required, sometimes three. Besides the regular court days,
another day is usually required, after each court, with the Register to
make up and sign the decrees, orders, letters of administration, &c.,
which have been made and granted at the previous court, and which,
in the hurry of business on the court day, could not be made out.
There is a large amount of probate business in this county, as must
be evident from the wealth and population of the county. But 1 have
no memoranda in my possession which will enable me to give you any
accurate information in this particular. The records furnish the best
information on this point. But these only partially indicate the amount,
as there are many matters which do not appear on the records at all.
Besides the regular business of the office, there are various other
duties imposed upon the Judges of Probate, one of which occupies much time, and has given me much trouble. I allude to the
cases of insanity under Revised Statutes, ch. 48, sec. 6. By this
statute, the duty of inquiring and committing to the State Lunatic
Hospital, certain insane persons, is put upon the Judges of Probate.
These trials are usually had on days other than the regular court days.
As the law stood under that act, the business was troublesome enough,
but the trials were usually short; not more than a day being required
in any one case, within my knowledge. But by statute 1837, ch. 228,
it is provided that the person complained against may appear and request to have his case tried by a jury and the Judge of Probate must
summon a jury and proceed in the manner pointed out in that statute.
In one case, which came before me sometime ago, where a jury was
;
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required, and counsel were engaged on each side, I was occupied three
days in the trial and the matters connected with it. I have had five
applications in cases of insanity within the last three months; and in
three out of the five, the persons complained against have been committed to the State Lunatic Hospital. This heavy burden has been imposed
upon the Judges of Probate, in addition to their other duties, which
have much increased with the increase of wealth and population of the
Commonwealth and instead of providing any compensation for it, the
salaries have been reduced.
I am, with much respect,
Your obedient servant,
;

OLIVER PRESCOTT.

P. S.

In the five cases above referred to, no jury was required.
O. P.

Edgartown, Feb. 21, 1844.
Hon. John C. Park

;

Sir, —Yours of the 13th inst. has been duly received. I lose no time
in furnishing you with some facts, perhaps all that may be deemed necessary, relative to the subject of your inquiries.
There are four Courts of Probate holden in this county during the
year, viz ; on the third Mondays of January, April, July and October.
The court in January is held at Tisbury (West); miles travelled in
going and returning, 20. The April term is held at Holmes Hole,
making about the same number of miles travel as at West Tisbury.
The courts in July and October are held in my office in Edgartown,
for which, with the adjournments often made and holden at the same
place, no compensation has been received for nearly seven years last
past. The time occupied in attending at each court has been one day.
Frequent adjournments have been made, and during some years at
nearly every term, to transact some unfinished business. My expenses
in attending courts will not vary much from $5 per annum.
Applications are very often made during vacation to issue orders of
notice, which are always made out when requested.
Any further information relating to the business connected with the
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Court of Probate in this county, I shall be pleased
sired.
Very respectfully,

41
to

furnish if de-

Your obedient servant,
THEO. G. MAYHEW.

Hon. John C, Park

Salem, Feb. 23, 1844.
:

Sir, —I had the honor, some days since, to receive your communication of the 13th inst., informing me that a Committee of the Senate
are directed to obtain from the Judges of Probate such statistics of
their official duties as will enable them to form a just estimate of the
adequacy of the present compensation,” and requesting me to furnish
such facts embracing the number of courts, miles travelled, days’
attendance, &c. &c.”
11l health and indispensable engagements have prevented an earlier
reply. Having no doubt of the just and liberal views with which these
inquiries are proposed, it would give me pleasure to promote the object
of them should it be in my power. I feel now so slight a degree of
personal interest in this object, compared with its public importance,
that I would not allow myself to be restrained, through feelings of delicacy, from speaking freely on the subject. I can truly say that it
would afford me a far higher satisfaction to see an act of the General
Court, establishing such salaries for the Judges and Registers of Probate as the true interests of the Commonwealth, as well as theirrespective services and responsibilities, demand, to take effect with the judge
in Essex when a successor to the present judge comes into ojjice, than it
would to see an act simply restoring the salaries to what they were.
Never, in the judgment of any one who has had experience of the
labors and care attending a faithful discharge of these offices, could
the salaries have been deemed sufficient—certainly not, if we except
the county of Suffolk, where alone the judge had $lOOO, and the register 82001)—the lowest sums which, in such judgment, could possibly
be considered as adequate in any of the large counties. And the salaries would doubtless have been made nearly the same in all the large
counties, and less disproporlioned in the other counties, had they been
originally estimated by one committee of the General Court, charged
with the whole subject, instead of being agreed on, as was understood
“

“

6
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to be the case, by

the representatives of each county, with the understanding that the salaries were to be paid from the county treasuries,
and afterwards being voted to be paid from the State treasury. The
public interest, as i presume all would acknowledge, manifestly requires that such salaries should be established for each of these offices
as would enable the people, on any vacancy, to obtain the best selection for filling it, as well as to form a just compensation for the services rendered in the discharge of its duties.
The statistics” requested are not within my power to furnish to
any extent. From curiosity I once kept account, for a single year, of
the number of wills presented for probate, and of administrations on
intestate estates, —both together exceeded 300, a little only, I think,
not having the memoranda by me—about one-third of the whole being
wills. The register could doubtless furnish, from the probate records,
statistics of business to any degree of minuteness required.
The number of our Probate Courts is 30, held at the times and places prescribed in the Revised Statutes.
The miles travelled, expenses,
days’ attendance,&c., I never attempted to calculate; nor could I give
you an adequate idea of the time devoted to official business and applications in and out of court, which have been continually increasing in
consequence of additional duties assigned to judges and probate courts,
as well as of the general increase of business and population in the
county. Since the Revised Statutes have been in operation more business is done in vacation than before by Judges of Probate; more too
in consequence of the recent obligation to attend to applications for
the committal of insane persons to the Lunatic Hospital at Worcester
—no inconsiderable addition to the painful duties of the office in this
populous county, where, for the last two years, the number committed
has been 64, averaging more than 30 a year, besides many applications
resulting in no committal. Incidental calls on probate business are
always occurring, and letters of inquiry not infrequent. Much time is
given in vacation to disputed cases, especially in the settlement of intricate accounts —and questions are almost always pending which not
only require careful investigation, but exercise the mind with solicitude
in many cases. The responsibility and cares imposed by such a variety and extent of business, continually pressing and never ceasing, constitute a burden and trouble compared to which the miles of travel and
days’ attendance are mere pastime, except in tempestuous weather, and
when one gets incarcerated over night in a rail-road depot. All the
questions put by you might be answered, and yet but little be told of
“
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the weightiest cares and troubles attending the office, which are more
easily conceived than described, but are hardly to be conceived without the aid of experience.
Gentlemen holding offices to which they are accustomed, and who
wish to have some useful occupation, may not be driven from them by
such inadequate compensation as would have prevented their acceptance originally. The question cannot be with the legislator, at how
low a rate an old servant can be kept in an office which habit has made
familiar and easy to him, but what would be a reasonable inducement
for a younger and qualified man to accept an office of labor and responsibility. 1 say this more particularly in reference to my friend the register of probate, who has been a most faithful laborer for the people of
this county, either as clerk in the probate office, or as register, more
than forty years, I think—almost from the time of his leaving college—and throughout as constant, attentive, exact and intelligent, in the discharge of his duties, as he is confessedly conscientious, and remarkable for despatch and for accuracy. Errors he must of course have
committed, for there is no such thing as human infallibility yet I do
not believe that among the thousands of people who have been concerned in his official transactions one could be found who would recollect any instance of error or mistake in them. Sure lam that I could
not at this moment point out any. At our probate court, this week,
the number of administrations granted were 12; wills for probate, 10
guardianships, 8; with inventories, accounts, assignments of dower,
widows allowances, orders of sale, &x, &.C., as usual—all of which,
with the aid of two expert clerks, and by intense application through
the day, he was able to attend to and arrange so as to allow all who
attended the court to return without passing the night from home. But
to complete the mass of multifarious business, and to spread it in his
beautiful order upon the records, must require an almost equally laborious application of him and his clerks till the next probate court.
And so on from court to court. Could his records be brought to the
clear view of the General Court—fair, neat, and legible as print —and
could they see the voluminous and complete abstract of the records
which he has made with the like order and neatness, to be taken with
him to probate courts for the accommodation of people wishing to consult the records, as well as for his own convenience, —and could they
fully realize the amount of his later, care and responsibility, and the
value of his services, they would (if not under some party or system
testraints) vote him, by acclamation, an annual compensation of 82500.
;

;
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Yet, since the reduction of his salary by the Legislature of the last
year, he has but $l2OO, barely sufficient for an adequate reward of his
clerks! With equal acclamation would the General Court declare of
any powerful individual, who should so treat a long-tried and faithful
servant, knowing his services and claims, that he was guilty of an act
of combined injustice, inhumanity and meanness, which they could
find no adequate terms to express. The services of such public officers as Mr. Lord are truly invaluable, in their moral influence and
practical effect united.
I shall be very glad if any suggestions or views here presented shall
be acceptable to you and useful to the committee.

With great respect, I remain,
Your obedient servant,

D. A. WHITE.

Greenfield, Feb’y 26, 1844.
Hon. John C. Park ;
Dear Sir,—In answer to the requisitions of the committee, of which
you are chairman, of the 13th inst., I would remark, that 1 feel no
great solicitude upon the subject to which your inquiries are directed.
The salaries of the Probate Officers, I believe, have generally been
considered (as they were heretofore) as a small remuneration for the
services performed, when compared with others in the State.
It is probably not too much to say, tiiat annually, more property
changes hands by the orders and decrees of the Probate Courts, than
by the adjudication of all other courts in the Commonwealth, The
time actually spent in holding courts, is but a small portion of the
time of the judge which is necessarily devoted to the business and duties
of his office, to say nothing of the official responsibility of those whose
decisions are subject to the supervision and correction of one of the
most eminent and enlightened tribunals in the country.
The duties of the register are arduous and require the time of
one person, at least eight months in a year to do the necessary writing
and recording, as I believe, and am informed by Mr. Grennell, my
register, this does not include the time when attending the regular
courts.

During the past year, beginning March, 1843, and including Feb’y,
1844, there have been 506 cases for probate actions; in which cases
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765 decrees and orders have been passed. There have been 15 regular
courts as established by law, those with occasional adjourned court,
have acquired my attendance 30 days. The eight courts holden out
of this town, have obliged me to travel in all 238 miles, the expenses
of myself and register (we travel in the same carriage and share the
expenses,) are about 830 a year. I do not ask you to estimate the
vexations occasioned by the almost daily inquiries made of me , by
those who represent the dead, the minor, the spendthrift and the insane, upon matters of mere form, what and how they shall do, in the
particular case; when after listening to a long and bad told story,
(which the judge must hear or give just offence,) upon which a legal
question arises, and they are referred to counsel. Such things cannot
well he avoided —I cheerfully submit to them.
But lest I should tax your good nature, as mine has been taxed, I
close with the assurance of my respectful regards.
RICHARD E. NEWCOMB.

Springfield, Feb’y 16, 1844.

Sir, —The law provides that a Probate Court shall be annually
holden at Springfield nine times, at Westfield four times, at Monson
once, and at Palmer once. These generally occupy but one day each.
Westfield is nine miles from Springfield, Palmer 16 miles, and Monson
20 miles In addition to the regular courts there are every year several adjourned courts holden at Springfield. On the receipt of your
letter, I requested the register of probate to ascertain the number of
adjourned courts, wills proved, and letters of administration granted
during the year 1843. He informs me that there were holden during
that year by adjournment 12 courts, and there were 35 wills proved,
and 87 letters of administration granted.
There are however, but few days in the year in which the judge of
probate is not called on by some person on the subject of business to
be transacted in the Probate Court.
I have nothing to say on the subject of the salary of the judge of
probate in this county. I suppose that the business done in the probate courts in the several inland counties of the Commonwealth, i
about in proportion to the population of each county, and that the
salaries ought to be nearly in proportion to the business done.
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By the last census the population of the four
round numbers, was about as follows ;

Berkshire, 40,000. Salary
Hampden, 37,000.
Hampshire, 30,000.
Franklin, 29,000.

of the

“

“

“

“

“

“

western

judge of probate,
“

“

“

“

“

“
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counties in

00
240 00
240 00
240 00

§375

I have not a copy of the census before me and may mistake in my
recollection of the population of these counties, but believe I am nearly correct.
I have only to say in conclusion, that I have the fullest confidence
in the wisdom of the Legislature and shall acquiesce without a murmur in any decision they may make in the matter.
And

am

very respectfully,

Yours,
OLIVER B. MORRIS.

Amherst, February 16, 1844.

Hon. J. C. Park

;

Sir,—I have received your communication of the 13th inst., asking
of me, in behalf of a Committee of the Senate, certain information in
reference to the duties of my office, for the purpose of enabling the
Committee to form a just estimate of the adequacy of the present compensation. I presume it is the object of the Senate to ascertain through
their Committee the unofficial or incidental duties of the office, rather
than those which are defined by law; because, it would be much easier
and more accurate to obtain information respecting the times and
places of holding the courts, and the amount of business done in them,
by recurring to the law and the records, than by inquiries of the judges
of those courts; and although much of my time is occupied every
month and every week in answering inquiries, and conversing with individuals in reference to probate matters, granting orders of notice,
commitments to the Insane Hospital at Worcester, &c. &c., for which
I receive no compensation. Yet I never kept an account of the time
thus employed, nor the expenses incurred in the discharge of the duties
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of my office ; therefore it will be impossible for me
to give a more detailed statement of them.
Very respectfully,
your obedient servant,

47
at this

present time

ITHAMAR CONKEY.

Cambridge, February 19, 1844.

Hon. John C. Park

:

Sir, —1 received on the 15th inst. a letter from you as Chairman of
a Committee of the Senate, requiring of me such information relative to the official duties of the judge of probate for the county of Middlesex, viz: “Number of courts, miles travelled, business done, &c.
&,c.,” as may enable said Committee to form a just estimate of the adequacy of the salary received by that officer. I have delayed my
answer until I could ascertain what documents were already on the
files of the Senate or House, and which I knew had been furnished
within three years past, or which might be furnished at this time to
your Committee by the register of probate of this county, and to which
I might refer for much of the information wanted. I have not been able
to find those papers on the files of the Senate or House, which I know
were had and used by former Committees but I am to-day informed by
Mr. Fiske, the register, that he has prepared such a statement from his of
lice, of the business done in the county as his time would allow. I beg
leave to refer to his letter for such facts as I could not furnish without
an examination in his office, which would demand much time and
labor.
Ist. As to days attendance and miles travelled by myself there are 19
stated courts established by law in this county, viz : two at Groton, 31
miles distant from my dwelling-house ; two at Lowell, 2o miles distant;
two at Framingham, 20 miles distant; four at Concord, L> miles distant; one at Woburn, 9 miles two at Charlestown, 3i miles, and six
;

;

the court house in Cambridge, 2i miles—making altogether 485
miles a year. Ten of these courts are 15 miles distant or over; the
ordinary business, exclusive of contested cases, occupies the whole of
subsequent
these stated days, so that more or less of the previous and
and returning—a
time
for
going
be
as
a
reasonable
allowed
days must
altomoderate estimate of this time would be 12 days more making
at
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gether 31 days for said courts; without a register of great experience
and uncommon readiness and facility in business double the time would
hardly be sufficient. After each court, a considerable portion of a
day’s attendance at the probate office is necessary to finish the business belonging to it, such as examining and signing decrees, which on
accounts audited and allowed decrees of distribution, reports of dower
and partition, and some others are omitted to be done in court for
want of time. This adds nineteen days more and about 45 miles
farther travel. Contested cases which arise chiefly in the probate of
wills—on applications for guardianships over adults, as insane or spendthrifts—or on settlement of accounts in which cases much testimony
and evidence is frequently to be taken, are usually heard on the day
following the ordinary court day, or on some day specially assigned.
It is difficult to estimate exactly the number of days thus occupied, as
I never kept any account of them but I can now recollect six cases
during the last year, which occupied eleven entire days, besides the time
employed in making up the decrees which, in some cases of account
required a good deal of time and labor. There were many other contested questions during the same period, in law or fact, which demanded more or less time out of the regular terms for hearing or examination. This class of cases, I think, cannot consume less than from 15
to 20 days in a year of severe labor—making altogether, with the days
attendance before mentioned, from 65 to 70 days of full employment.
In addition to the above, there are many applications out of court at
my dwelling-house and at the probate office, to return inventories,
make affidavits of notice, to present petitions on which orders of notice or citations are wanted, and which, by law, may be done out of
term. There are also frequent calls for information as to the course
of business in the probate court, or for instructions how to proceed,
&c. &.C., many of which perhaps, the parties have no right to make
—but the character of the people who have business in that court, or
the custom of the country, render it impossible to avoid. Every widow,
for instance, thinks the judge of probate was made for her especial
benefit, and no small portion of the population have got the idea, that
he was appointed and is paid out of the public treasury, not only to do
all official acts necessary in the settlement of estates and appointing
guardians, but to answer all legal questions that can arise concerning
them—and that it is his duty not only to clothe them with the author"
ity of executors, administrators and guardians, but to instruct them in
all the details of their duty as such. It is easy to perceive that a judge
;
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cannot, without scandal, turn decent people out of doors without giving his reasons, which would take quite as much time to make understood, as to answer their inquiries, without being, by any means, as
satisfactory. I verily believe, that there is not one third of the workin<r days of the year that I have not one or more calls of this nature.
The fractions of time thus consumed, it is impossible to estimate in
days, but they must amount to no inconsiderable number. It may be
observed, that in this court attornies seldom appear, unless in contested cases, and the labor of the court and register are greatly increased

by having no well informed counsel to stand between the court and the
suitors, who can preface their business so as to leave to the former only
their own official acts to perform.
2d. The business done by the judge, exclusive of contested questions, consists generally in the grant of administrations, proving wills,
and granting letters testamentary, guardianships, receiving inventories,
administering oaths, decrees or inventories, affidavits of administrators,
executors and guardians, of notice of the appointments and of sales of
real and personal estate, allowance to widows, list of debts and representations of insolvency, warrants of appraisement, and for partition
and dower, orders of notice and licenses to sell real estate, approval of
bonds, 4 to 500 in a year, and the auditing and allowance of probably
310 accounts per annum. This last item is, perhaps, equal to all his
other labors. The number of accounts, annually audited and settled,
I do not know, but it may be presumed that they do not fall far short
of the number of inventories returned ; For although accounts arenot
exhibited in every case, particularly by guardians, yet, as there are
many others where more than one is settled of the same estate, they
must be nearly equal. For the number of inventories of administrators, executors and guardians, I must refer you to Mr. Fiske’s statement.

It may well be matter of surprise, when the business is regarded,
bow that of this great county should require so few court days. It is
well known, that thirty years ago, and until the year 1817, when the
present register was appointed, and when the county had less than half
its present population, that the court used to sit several days at almost
every term, and frequently a week, with the same number of courts
there are now. As the compensation was much reduced by the change
from fees, (which gave and would now give about a fair compensation)
to salary, which gave, particularly to the register, a very inadequate
one; economy in lime and tavern expenses became important, and the
7
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business has been more and more prepared and finished at the Probate
office. My expenses from heme on probate business, including travel
by public conveyances, cannot be less than fifty dollars a year. The
responsible character of the duties of a judge of probate,—the large
discretion intrusted to him by law, in allowance to widows, granting
licenses to sell real estate, &c.—the great number of titles, that must
depend, upon the business of partitions and granting licenses to sell
real estate, being correctly done, must be well known to you as a lawyer, and I need only to mention them.
I came into office when the compensation attached to it, was by fees
on the business done. This continued three years, when the
salary
was established, by which my compensation was reduced at least §OOO
per annum. This state of things continued for twenty years, the duties
increasing with the population of the county, and new duties imposed
from lime to time; the expenses of living increasing, and the pay remaining the same. Even this injustice was not sufficiently flagrant,
but last year, as every body knows, a little more was added, in the retrenchment of §lOO. Iliad formerly supposed, that there was an implied contract, that when an individual was called into the public service to perform certain duties, for which a certain compensation was
fixed by law, that he was entitled to that compensation so long as he
continued to discharge those duties. Such certainly would be the case
as between individuals. It is so held in the country from which we
have derived the great body of the law, by which individual rights are
protected. Cut I was probably in an error, and have failed to perceive
that in the present enlightened age, the principles of justice, as 1
thought them, are no longer applicable. I have sometimes thought it
would be difficult for the moralist to distinguish between the reduction
of a public servant’s wages without his consent, without notice or
hearing, and without a reason applicable to the case, from the cases
of repudiation in our country', which have recently been so universally censured.
Excuse me if I have added a paragraph more than your inquiries
seemed to call for; for although the Commonwealth’s treasury holds a
considerable sum of money which justly belongs to me in my own
judgment, yet I care little about it, and should never have uttered a
complaint in any form to the Legislature, on'my own account. But I
confess, I have felt very strongly the injustice done to the reMsler of
this county, who, I most conscientiously believe, receives, in his present salaty, no more than a reasonable amount for clerk hire, and who
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would

not receive a dollar a year for the discharge of his responsible
duties, without he obtained it by over labor to a degree, that few men
could bear, and of which few are capable.

Your obedient servant,
S. P. P, FAY.

Nantucket, 2d mo., 19th, 18-14.
Hon. John C. Park

:

Esteemed Friend, —Thine of (he 13th inst. was received yesterday,
requesting a statement of the amount of probate business in this county.
There are twenty-four courts holden during the year, except occasionally another; travel not much, since nearly all the inhabitants live in
a compact town or village, and all the courts are held there. As respects the business done in the courts, the register is making a statement of it, which will convey a very imperfect idea, since it varies very
much. The business done in the intervals of the courts, cannot be
estimated, but the calls on the judge are frequent, nearly every day, for
some purpose, in relation to the course they must pursue those who
administer are generally unacquainted with their duties, and require
information.
The nature of the business of this place is peculiar, having nearly
all its capital in the Pacific Ocean; the voyages of her ships frequently
four years in length, which procrastinates necessarily the settlement of
many of the estates to this length of time while thus unsettled, cause
of some action in relation thereto frequently occurs, which produces
business frequently in the intervals of the court. It may be recollected
that this place consists of a population of about 10,000 inhabitants,
valued in property at over 6,000,030 dollars; from this, a relative
judgment in relation to the business might be inferred, making such
allowance, if required, for the nature of the business of the place.
;

;

Very respectfully, thy assured friend,
SAMUEL MITCHELL, Judge of Probate.
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Roxbury, February 15th, 1844.
Hon. John C. Park
Sir, —Your communication of the 10th instant, requesting certain
statistical information relating to my official duties as Judge of Probate
for Norfolk county, in behalf of a committee of the Senate, of which
you are chairman, was received by me yesterday. I communicate to
you, in answer to the inquiries contained in it, the following facts.
The number of days, appointed by law, for holding Probate Courts
in this county, is twenty-four but, under the authority given Judges
of Probate to adjourn their courts, the court at Roxbury is continued
by adjournment, from week to week, through the year, making fiftytwo days more on which courts are holden.
1 have to travel to Wrentham three times a year, a distance of 24
miles to Medway twice a year, about the same distance to Quincy
three times a year, a distance of 7 miles; to Dedham twelve times a
year, a distance of 8 miles —making, in all, 484 miles travel.
;

;

;

;

;

Very respectfully,
Your ob’t serv’t,
SHERMAN LELAND.

East Bridgewater, Feb. 15, 1844.
Hon. John C. Park
Sir,—Yours of the 13th inst, in behalf of a committee of the Senate has been received. In answer I have to say, that there are eighteen Probate Courts holden in Plymouth county yearly, viz.
:

;

G
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Since my appointment, (Ist Nov. last) five courts have been held,
two at Plymouth, one atSciluate, one at Middleboro’, and one at Rochester. In attending them, I have necessarily been absent from home
three days at each court at Plymouth, three days at Middleboro’ and
Rochester, (the courts in these places were held one the day after the
other) and one at Scituate. I suppose that, in holding all the regular
—
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courts out of this place, fifteen in number, it will require my absence
from home from twenty-eight to thirty days. It may he necessary, in
the course of a year, to hold four special courts, requiring seven or
eight days.
In regard to the amount of business done, it is not in my power to
give so full information as Mr. Loud, the Register, who has the custody of the papers in the office, can do; and, as you have doubtless written to him, and he will give you a particular answer on this head, I
hope to be excused for not attempting it.
I am, very respectfully,
Your ob’t serv’t,
AARON HOBART.

Worcester, Feb. 14, 1844.

Dear Sir,—In regard to the statistics of probate business in the several counties, you will gain much information from the returns of the
Registers, made several years since, upon a law of the Legislature,
and which were printed with the Legislative documents. The increase
of probate business since, will have been in proportion to the increase
of population, adding something on account of the enlarged jurisdiction of the Probate Courts, particularly in matters of licensing the
sale of real estate, the commitment of lunatics, &c. In this county,
the whole business of licensing the sale of real estate has been thrown
into the Probate Court. lam not aware that a single license has been
granted by either of the other courts, since I went into the Probate
Office in 1836. And as to lunatics, I have not only the business
of committing them, in common with the other Judges of Probate,
but by an act of 1839, the Legislature conferred on the Judge of Probate of this county, the special jurisdiction of discharging incurable
lunatics from all the counties of the Commonwealth.
As to my oidinary engagements in court, we have, in this county,
twenty-four courts in a year; twelve in Worcester, and the same number in other towns in the county. A Probate Court is holden in Worcester on the first Tuesday of each month. It is the business of the
week,—not incessant, but so much so as to render other engagements
difficult and inconvenient. In our courts out of Worcester, the business is not so heavy—we generally despatching it in a day or two. Our
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travel in attending the out-town courts is about four hundred miles
year. Such are our ordinary official engagements, which there
is no avoiding. If the whole business of my office were to end there,
it would bo tolerable, though certainly sufficiently laborious. But lam
much annoyed in vacations, with various applicants in probate matters,
so that, upon the whole, I should have long since left the Probate
Office in our county, were it not for the perquisites I have derived from
the administration of the insolvent law. Our people, as if conscious of
the inadequate amount of my salary, have given me a liberal portion of
the insolvent cases in our county, and in that way I have gotten along
tolerably well. But it is certainly a serious and singular perversion of
things, that our Probate Office should be supported by insolvent debtors.
a

I am, very truly and respectfully,
IRA M. BARTON.
To Hon. John C. Park.

